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BENJAMIN H. LITTLETON 


Who has been chosen for a second term to serve as chairman of the Board of 
Tax Appeals, in conformity with the statutory provision that the Board must 
designate its chairman at least biennially. Mr. Littleton has been a member of 
the Board of Tax Appeals since its organization in June, 1924. 
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There Is No Substitute 
for Experience 


In taking care of the many and important details for a lawyer 
in the incorporation or qualification of a company, or in the 
amendment of its certificate—seeing that no step is overlooked, 
no matter what the haste, no time-limit overstepped, no require- 
ment omitted—nothing can take the place of experience. 


Performing those duties for members of the bar has been a 
function of The Corporation Trust Company for thirty-seven 
years. 


Out of that long experience has evolved the comprehensive 
organization and highly trained personnel maintained by this 
company; the system of checks and counterchecks rigidly fol- 
lowed, and the scale of prices charged the client, through its 
attorney, for the work done. 


To operate at such duties with cheaper facilities, or with less 
completely manned, highly trained personnel, or on a less cer- 
tain and scientifically worked out basis of charges, would 
mean—could not help but mean—trusting to luck somewhere 
along the line of work. 


Now the soundness of the client’s corporate structure is a 
thing not many lawyers like to confide to another’s good luck. 
That is why The Corporation Trust Company’s name appears 
with such regularity in the certificates of incorporation, or 
qualification papers, of the companies organized by the most 
experienced attorneys. 
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San Francisco, Mills Bl Camden, N. 328 Market St. 
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Portland, Me., 281 St. John St. Buffalo Agency, Ellicott Sq. Bldg. 
and 


The Corporation Trust Companp of America 
7 West Tenth Street, Wilmington, Delaware 





























THE NATIONAL INCOME TAX MAGAZINE May, 1929 


he knew he had meant 
to make a will. . 


E had told her of his plans . . . had de- 
scribed the way in which he intended to 
provide for her and the children in his will. He 
had even discussed his plans with his attorney 
. . . but other matters intervened, the will 
was not considered urgent and it was put aside 
until, suddenly, it was too late. 





Nothing should be allowed to interfere with 
the drawing and execution of a will, once the 
client has expressed his intentions. But the 
demands on a busy attorney’s time are numer- 
ous and pressing. For this reason, many attor- 
neys like to avail themselves of the special 
services which our Trust Department offers to 
the legal profession. At the request of an 
attorney, we will assist him in preparing the 
preliminary drafts of any will in which this 
bank is named executor or trustee. 





Whenever legal services are required in connection 
with the administration of an estate, it is the policy 
of The National City Bank of New York to employ 
the attorney who drew the client’s will and is there- 


THE NATIONAL CITY BANK 
OF NEW YORK 


TRUST DEPARTMENT 
52 Wall Street an New York City 





42nd Street at Madison Avenue ‘3 181 Montague Street, Brooklyn 
Fifth Avenue at 28th Street 


27 additional branches in Greater New York 
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The Judicial Status of the Board of 
Tax Appeals 


HE question raised by certain members of the 
United States Supreme Court in the Old Colony 
Trust Company et al., Executors v. Commis- 
sioner of Internal Revenue as to the constitutionality of 
the provisions of the Revenue Acts of 1926 and 1928, 
permitting review of decisions of the Board of Tax 
Appeals by the Circuit Court of Appeals and the 
United States Supreme Court is of grave concern to 
thousands of taxpayers. An adverse decision would 
result in great injustice and con- 
fusion, since varying limitations will 
have run against the Government and 
taxpayers alike, barring alternative 
relief. Should the review procedure 
inaugurated by the Revenue Act of 
1926 be held invalid the remedy to 
the taxpayer apparently would be 
limited to that provided by the Rev- 
enue Act of 1924, under which if the 
Board’s. determination of additional 
tax liability was adverse to the tax- 
payer, judicial review could only be 
obtained after payment by bringing 
suit for refund. In that event the 
suit in court would be a de novo pro- 
ceeding, wherein the findings of fact 
by the Board would be immaterial 
except perhaps in being regarded 
prima facie correct. 
The question at issue was ably dis- 
cussed in an article by Dr. Joseph ’ 
Kahn, of New York, in the April 


Magazine. Since then argument of 
the case has been heard by the United States Supreme 
Court and a decision is awaited. 

As has been their custom when legitimate interests 
of taxnavers have been in jeopardy, the Committee on 
Federal Taxation of the American Bar Association has 
taken an active part in the proceedings. By leave of 
the Court it submitted a brief as amicus curiae in which 
is incorporated cogent argument in behalf of the valid- 
ity of the existing review procedure in tax cases. 





: HucuH SATTERLEE £ 
number of the National Income Tax chairman, Committee on Federal Taxation, Ot greatest concern to taxpayers at 
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In its order of February 18, 1929, restoring the Old 
Colony Trust Company case to the docket for argu- 
ment, the Supreme Court requested assistance of coun- 
sel in respect of the following matter: 

1. Was there power in Congress to confer jurisdic- 
tion upon the Circuit Court of Appeals to review action 
by the Board of Tax Appeals? 

2. Does the Circuit Court of Appeals act as a trib- 
unal of original jurisdiction when considering appeals 
from the Board of Tax Appeals? If 
so, may it under Title 28, United 
-States Code, Sec. 346, certify to this 
Court questions deemed necessary for 
the proper decision of a pending 
cause ? 

3. What has been the practice of 
taxing officers relative to assessments 
where, by agreement between the 
parties, the tax laid upon the income 
actually received by one of them has 
been paid by another? 

4. Do applicable statutes authorize 
the taxing officers to estimate total 
income by adding to the amount 
actually received by the taxpayer any 
tax which another has paid thereon 
under agreement between the parties? 

The brief of the Committee on 
Federal Taxation of the American 
Bar Association deals solely with the 
jurisdictional points presented in the 
first two questions above, these being 


American Bar Ass’n. large. 


The major subdivisions of the argument are as 
follows: 
FIRST QUESTION 
Was there power in Congress to confer jurisdiction upon the 


Circuit Courts of Appeals to review action by the Board of 
Tax Appeals? 


A. Elements of a case or controversy. 

B. Outline of procedure for review of decisions of the 
Board. 

C. The review proceeding presents a case or controver- 
sy before the Circuit Court of Appeals. 





















































































































































































































































































































































176 THE NATIONAL INCOME TAX MAGAZINE 


D. The review proceeding is not lacking in due process. 
SECOND QUESTION 
_ Does the Circuit Court of Appeals act as @ tribunal of orig- 
inal jurisdiction when considering appeals from the Board of 
Tax Appeals? If so, may it under Title 28, United States 
Code, Sec. 345, certify to this court questions deemed neces- 
sary for the proper decision of a pending cause. 
Conclusion 

In submitting an affirmative answer to the first ques- 
tion, the belief is expressed in the brief that the validity 
of the legislation conferring jurisdiction upon the Cir- 
cuit Courts of Appeals to review action of the Board of 
Tax Appeals depends upon whether such action when 
presented to the court for review is presented in the 
form of a case or controversy permitting thé exercise 
of the judicial power within the meaning of Article III 
of the Constitution, and in this connection the requisite 
elements for a case or controversy, as determined in 
decisions of the Supreme Court, are declared to be as 
follows: 


1. That the parties must be adverse in interest; that the 
controversy must be actual, not moot; and that the plaintiff must 


have a substantial interest, definite and specific, in the ques- ° 


tion to be adjudicated. South Spring Hill Gold Mining Co. 
(1892), 145 U. S. 300, 301; Fairchild v. Hughes (1922), 258 
Ue ce Sa, Baers Massachusetts v. Mellon (1923); 262 U. S. 
447, 448; New ‘Tersey v. Sargent (1926), 269 U. S. 7528, 333; 
Muskrat v. United States (1911), 219 U. S. 346, 356; Texas v. 
Interstate Commerce Commission (1922), 258 U. S. 158, 162. 

2. That the claims of the litigants must be presented in 
such regular proceedings as are established by law for the 
protection and enforcement of rights or the prevention or 
redress of wrongs. Muskrat v. United States (1911), 219 
U. S. 346, 356; Liberty Warehouse v. Grannis (1927), 273 
U. SS. 7a 74s Interstate Commerce Commission v. Brimson 
(1894), 154 U. S. 447, 475, 477; Willing v. Chicago Audi- 
torium (1928), 277 U. S. 274, 289. 

3. That the judgment of the court must be final Gordon v. 
Umited States (1864), 177 U. S. 697, 702; United States v. 
Ferriera (1851), 13 How. 40, 47; In re Sanborn (1893) 148 
U. S. 222, 224. 

4. That the question sought to be determined must not be 
administrative. Keller v. Potomac Electric Co. (1923), 261 
U. S. 428, 444; Postum Cereal Co. v. California Fig Nut Co. 
(1927), 272 U. S. 693, 698. 


Following an exposition of the procedural steps pro- 
vided by law for action by the Board and the review 
thereof by the courts, the conclusion is reached that the 
first classification of the elemental requisites to a case 
or controversy are present in the matter before the 
Court. 

Argument that the other requisite elements of a case 
or controversy are present and consideration of other 
points is made as follows: 


Claims of the Litigants are Presented in Regular 
Proceedings Subject to Judicial Cognizance 


The proceedings for review of decisions of the Board of 
Tax Appeals are established by law and rules of court pur- 
suant thereto. They afford a remedy in some respects simi- 
lar to that formerly existing when tax questions were re- 
viewable in injunction proceedings. Under the Board of 
Tax Appeals procedure administrative officers are restrained 
from further collection of the tax pending decision by the 
Board of Tax Appeals and opportunity of review thereof 
by the Federal courts. That restraint becomes permanent 
unless removed by final decision of the Board conforming, 
if necessary, to modifications thereof by the judgment and 
mandate of the reviewing court. 

But irrespective of any analogy, the Congress may, when- 
ever it deems it proper, bring within the cognizance of the 
courts matters involving public rights, such as taxation, which 
are susceptible of judicial determination. The form of the 
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proceeding lies within the Congressional discretion so long 
as it is one through which the judicial power is capable of 
acting. Murray's Lessee v. Hoboken Land Improvement Com- 
pany (1855), 18 How. 272, 284. The sovereign in consenting 
to have its public rights adjudicated may designate the 
form of the proceeding and may avail itself of the national 
courts so long as the form of the proceeding presents an 
actual case or controversy susceptible of final determination 
by the judicial power. 


The Judgment of the Court is Final 


The Judgments of the Courts are Binding upon the Parties. 
—‘Final” is the term applied by the statute to the judg- 
ments of the courts upon review of the decisions of the 
Board of Tax Appeals. “Exclusive” is used to describe 
the jurisdiction of the courts designated to review the de- 
cisions. Revenue Act of 1926, § 1003 (a). These provisions 
apply to all classes of cases. There are no exceptions. If 
it is finally determined that the taxpayer owes an additional 
amount to the Government, the Commissioner of Internal 
Revenue is under the specific statutory duty to proceed to 
collect the amount. If it is finally determined that no de- 
ficiency is due, the Commissioner is barred from attempting 
to collect. If it is finally determined that the taxpayer has 
made an overpayment, it is the specific statutory duty of 
the Commissioner to make the appropriate refund or credit. 
These terms must mean, among other things, that the judg- 
ments are final in the sense that the ordinary principles of 
res judicata render decisions final. The finality required by 
the Constitution certainly is not greater than that resulting 
from the application of the doctrine of res judicata, 

Some confusion seems to have arisen as to the legal effect 
of Sections 284 (d) and 283 (b) of the Revenue Act of 1926. 
It is submitted that an examination of these provisions 
will demonstrate conclusively that they do not affect the 
finality of the judgments. 


* * * * * 


(The analysis of this aspect of Sections 284 (d) and 283 (b) 
Act of 1926 is omitted—Editor.) 


The Judgments of the Courts are Enforcible against the 
Parties —It is true that the enforcement of the judgments 
of the courts is dependent upon an executive officer, the 
Commissioner of Internal Revenue. The duty imposed 
upon the Commissioner, however, is not discretionary. It 
is his mandatory duty to enforce the judgment. The ab- 
sence of process of execution (that is, process of the Board 
or of the courts) does not militate against the effect of the 
judgment and mandate of the courts and the decision of 
the Beard pursuant thereto. This Court has repeatedly 
held that such process is not an indispensable adjunct to 
an exercise of judicial power. Fidelity National Bank v. 
Swope (1927), 274 U. S. 123, 132; Tutun v. United States 
(1926), 270 U. S. 568, 576; La Abra Silver Mining Co. v. 
United States (1899), 175 U. S. 423, 461. 

In its report,upon the Revenue Act of 1926, the Com- 
mittee on Ways and Means stated (H. Rept. No. 1, 69th 
Cong., p. 20)— 

The imposition upon the court of the duty of reviewing judicial 
decisions, such as those of the board, is not the imposition of a 
nonjudicial duty, by reason of the fact that the execution of the 
decision is dependent upon the administrative action of the Com- 
missioner.in assessing and collecting the tax in accordance with 
the decision. The duty imposed upon the Commissioner in re- 
spect of the deficiency decided is not discretionary but non- 
discretionary, and the performance of the duty in accordance 
with law is mandatory. 

A similar statement was made in the report of the Com- 
mittee on Finance upon the Revenue Act of 1926. S. Rept. 
No. 52, 69th Cong., p. 37.: 

The case at Bar should be carefully distinguished from 
the situation presented in Gordon v. United States (1864), 117 
U. S. 697; United States v. Ferreira (1851), 13 How. 40; and 
In re Sanborn (1893), 148 U. S. 222. Im those cases the 
judgment of the court was subject to revision by an execu- 
tive officer and the enforcement of the court’s judgment 
was subject to the discretion of the executive officer. In 
the case now before this Court the Board cannot revise the 
judgment or mandate of the court or execute it at their 
pleasure. It is their specific duty to revise their decision 
in accordance with the judgment and mandate as rendered 
and issued. Neither can the Commissioner of Internal 
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Revenue revise the final decision of the Board or execute 
it at his pleasure. It is his specific duty to execute the de- 
cision as rendered. 

The cases of Gordon v. United States and In re Sanborn, 
referred to in the preceding paragraph, were expressly dis- 
tinguished in the La Abra Silver Mining Co. v. United States 
(1899), 175 U. S. 423, case. This case was one in which this 
Court took jurisdiction under a statute in which its judg- 
ment was executed not by court process but solely by man- 
datory executive action. The case involved the Act of De- 
cember 28, 1892 (27 Stat. 409), under which the Attorney 
General was directed to bring suit in the Court of Claims 
against a mining company to determine whether an award 
by a United States and Mexican Mixed Commission in re- 
spect of a claim by the company against Mexico, was ob- 
tained by fraud on the part of the company. If the court 
determined fraud was present, the President was authorized 
to return such money to Mexico. If the court determined 
that fraud was not present, the Secretary of State was di- 
rected to distribute the money to the company. 

In this La Abra Silver Mining Company case it was held that 
the determination made by the Court of Claims under the 
above statute was a final and conclusive determination, and 
not merely ancillary or advisory, that the result of the af- 
firmation by the Supreme Court of the decision of the 
Court of Claims would be that the mining company was 
barred from all claims on account of the award of the 
Commission, and that the result of a reversal of the decision 
of the Court of Claims by the Supreme Court would be 
that it then became the absolute duty of the State Depart- 
ment to distribute the money to the company. The case 
presents a situation in which a judgment was not enforceable 
by execution of the tribunal rendering the decision and yet 
the power exercised was judicial power and the decision 
could be reviewed by a constitutional court. 

The effect of the judgment was merely to give rise to the 
contingency upon which there came into operation one or 
the other of two statutory duties imposed upon Govern- 
ment officers, namely, to distribute or not distribute par- 
ticular funds. For the carrying out of its decision the court 
was required to rely upon the performance by an executive 
officer of his statutory duty. This is the same situation as 
is presented by the dependence of the courts upon the 
Board of Tax Appeals and the Commissioner of Internal 
Revenue for the performance of their statutory duty in 
carrying out the judgment and mandate of the court and 
decision of the Board, respectively. 

It should be apparent from the foregoing that the ex- 
pressed terms of the statute and the expressed intent of the 
committees of the Congress establish the finality (as ap- 
plicable to a _ constitutional case or controversy) ot the 
judgment of the Circuit Courts of Appeals 
in reviewing Board actions. 


The Matter to be Determined Is Not An 
Administrative Question 


Keller v. Potomac Electric Power Co. 
(1923), 261 U. S. 428, and Postum Cereal 
Co. v. California Fig Nut Co. (1927), 272 
U. S. 693, typify cases holding invalid leg- 
islation imposing upon constitutional courts 
the duty of determining administrative 
questions. 


In the former case this Court considered 
a provision of the Public Utilities Act of 
the District of Columbia authorizing the 
Public Utilities Commission to institute a 
proceeding in equity in the Supreme Court 
of the District of Columbia in which the 
court was required to instruct the commis- 
sion as to the elements of value to be con- 
sidered by them in valuations of the prop- 
erties of public utilities. The court was 
required to consider the evidence and the 
full record of the case and substitute its 
discretion for the legislative discretion of 
the commission. Furthermore, whenever 
any valuation or rate based thereon was 
fixed, further court proceedings de novo in 
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character were afforded by the statute in which to set aside 
the valuation or rate. 

In the Postum Cereal Company case the statute granted 
an appeal to the Court of Appeals of the District of Colum- 
bia from the decision of the Commissioner of Patents in 
proceedings for the cancellation of a trade mark registra- 
tion. This Court held that the review was not of an exer- 
cise of judicial power but merely an administrative decision. 
The court upon appeal was merely instructing the Com- 
missioner of Patents as to the exercise of his administrative 
function with regard to the cancellation of trade marks. 
The cancellation of trade marks was an administrative 
function for the reason that the Commissioner of Patents 
entered no binding judgment as to the respective rights of 
the parties to trade mark protection, but on the contrary, 
the law afforded subsequently a de novo court proceeding 
whereby, irrespective of the decisi8n of the Commissioner 
of Patents. the validity of the registration of the trade 
mark to the Commissioner of Patents could be called into 
question. 

In both the above cases it will be observed that the of- 
ficer or agency in the Executive branch of the Government 
was not exercising power judicial in character, but power 
legislative or administrative in character, and that the de- 
cision of the executive officer or agency was not final and 
did not indisputably and conclusively settle the rights of 
the parties. On the contrary, in the above cases affirma- 
tive provision was made for further judicial adjudication 
of these rights in proceedings de novo. While the questions 
in the case at bar arise upon a decision by an agency in the 
Executive branch of the Government, nevertheless that de- 
cision is final and does indisputably and conclusively settle 
the rights of the parties. The decision of the Board re- 
viewed in the case at bar is not legislative, executive, or ad- 
ministrative in character, but judicial in character. The de- 
cision declares liabilities as they stand on present or past 
facts under law supposed already to exist, and are the basis 
for the enforcement of such liabilities. The decision is, 
therefore, judicial in its nature. Prentis v. Atlantic Coast 
Line Co. (1908), 211 U. S. 210, 226. 

All doubt as to the nature of the functions of the Board 
would seem to be put at rest by this Court in the case of 
Blair v. Oesterlein Machine Co. (1927), 275 U. S. 220, in 
which it was held that the Board is exercising judicial 
power. In that case this Court in passing on the question 
whether the Board could review the action of the Com- 
missioner in special assessment cases said (pp. 226-27): 


But there is no inherent impossibility or, indeed, serious diffi- 
culty in reviewing judicially any determination authorized by 
§§ 327 and 328. The determination is to be made upon prescribed 
and ascertainable data and is to conform to standards set up by the 
statute, all defined with sufficient definite- 
ness and clarity to be susceptible of judicial 
scrutiny. We can not assume that it is to 
be either arbitrary or unrelated to the appro- 
priate data in the Commissioner's office, or 
that he is more qualified to make it than 
the Board established to review his deci- 
sions. An examination of the sections creat- 
ing the Board and investing it with power 
can leave no doubt that they were intended 
to confer upon it appellate powers which are 
judicial in character. Not only is it required 
by $900 (e) to hear and determine appeals 
taken under §274, which in terms allows an 
appeal in every case where a deficiency is 
found by the Commissioner, but it is em- 
powered to administer oaths and to com- 
pel the attendance of witnesses and the pro- 
duction of documents and records. It may 
investigate anew the issues between the gov- 
ernment and the taxpayer and upon the de- 
termination of the appeal it may affirm, 
set aside or modify the findings and deci- 
sion of the Commissioner. (Italics ours.) 


Again, on page 227: 


* * * Neither the statute nor the prac- 
tice of the Department suggests the exist- 
ence of any governmental policy with respect 
to the use of the returns as evidence in any 
way inconsistent with the provisions of the 
statute authorizing the Board of Tar Appeals 
to hear appeals and conduct proceedings 
which are judicial in operation. (Italics ours.) 


Grorce M. Morris 
Secretary, Committee on Federal Tazgation, 
American Bar Ass’n. 


Furthermore, the appropriate commit- 
tees of Congress have declared it to be 
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BENJAMIN H. LITTLETON 


Who has been chosen for a second term to serve as chairman of the Board of 
Tax Appeals, in conformity with the statutory provision that the Board must 
designate its chairman at least biennially. Mr. Littleton has been a member of 
the Board of Tax Appeals since its organization in June, 1924. 
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The Judicial Status of the Board of 
Tax Appeals 


HE question raised by certain members of the 
T tsites States Supreme Court in the Old Colony 

Trust Company et al., Executors v. Commis- 
sioner of Internal Revenue as to the constitutionality of 
the provisions of the Revenue Acts of 1926 and 1928, 
permitting review of decisions of the Board of Tax 
Appeals by the Circuit Court of Appeals and the 
United States Supreme Court is of grave concern to 
thousands of taxpayers. An adverse decision would 
result in great injustice and con- 


In its order of February 18, 1929, restoring the Old 
Colony Trust Company case to the docket for argu- 
ment, the Supreme Court requested assistance of coun- 
sel in respect of the following matter: 

1. Was there power in Congress to confer jurisdic- 
tion upon the Circuit Court of Appeals to review action 
by the Board of Tax Appeals ? 

2. Does the Circuit Court of Appeals act as a trib- 
unal of original jurisdiction when considering appeals 





fusion, since varying limitations will 
have run against the Government and 
taxpayers alike, barring alternative 
relief. Should the review procedure 
inaugurated by the Revenue Act of 
1926 be held invalid the remedy to 
the taxpayer apparently would be 
limited to that provided by the Rev- 
enue Act of 1924, under which if the 
Board’s determination of additional 
tax liability was adverse to the tax- 
payer, judicial review could only be 
obtained after payment by bringing 
suit for refund. In that event the 
suit in court would be a de novo pro- 
ceeding, wherein the findings of fact 
by the Board would be immaterial 
except perhaps in being regarded 
prima facie correct. 

The question at issue was ably dis- 
cussed in an article by Dr. Joseph 
Kahn, of New York, in the April 





Magazine. Since then argument of 
the case has been heard by the United States Supreme 
Court and a decision is awaited. 

As has been their custom when legitimate interests 
of taxnavers have been in jeopardy, the Committee on 
Federal Taxation of the American Bar Association has 
taken an active part in the proceedings. By leave of 
the Court it submitted 4 brief as amicus curiae in which 
is incorporated cogent argument in behalf of the valid- 
ity of the existing review procedure in tax cases. 





PS aie = HucGH SATTERLEE 
number of the National Income Tax Chairman, Committee on Federal Taxation, 


American Bar Agss’n. 


oe from the Board of Tax Appeals? If 
so, may it under Title 28, United 
States Code, Sec. 346, certify to this 
Court questions deemed necessary for 
the proper decision of a pending 
cause ? 

3. What has been the practice of 
taxing officers relative to assessments 
where, by agreement between the 
parties, the tax laid upon the income 
actually received by one of them has 
been paid by another? 

4. Do applicable statutes authorize 
the taxing officers to estimate total 
income by adding to the amount 
actually received by the taxpayer any 
tax which another has paid thereon 
under agreement between the parties? 

The brief of the Committee on 
Federal Taxation of the American 
Bar Association deals solely with the 
jurisdictional points presented in the 
first two questions above, these being 
of greatest concern to taxpayers at 
large. 

The major subdivisions of the argument are as 
follows : 





FIRST QUESTION 

Was there power in Congress to confer jurisdiction upon the 
Circuit Courts of Appeals to review action by the Board of 
Tax Appeals? 

A. Elements of a case or controversy. 

B. Outline of procedure for review of decisions of the 
Board. 

C. The review proceeding presents a case or controver- 
sy before the Circuit Court of Appeals. 
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D. The review proceeding is not lacking in due process. 
SECOND QUESTION 

Does the Circwit Court of Appeals act as a tribunal of orig- 
inal jurisdiction when considering appeals from the Board of 
Tax Appeals? If so, may it under Title 28, United States 
Code, Sec. 345, certify to this court questions deemed neces- 
sary for the proper decision of a pending cause. 

Conclusion 

In submitting an affirmative answer to the first ques- 
tion, the belief is expressed in the brief that the validity 
of the legislation conferring jurisdiction upon the Cir- 
cuit Courts of Appeals to review action of the Board of 
Tax Appeals depends upon whether such action when 
presented to the court for review is presented in the 
form of a case or controversy permitting the exercise 
of the judicial power within the meaning of Article III 
of the Constitution, and in this connection the requisite 
elements for a case or controversy, as determined in 
decisions of the Supreme Court, are declared to be as 
follows: 


1. That the parties must be adverse in interest; that the 
controversy must be actual, not moot; and that the plaintiff must 
have a substantial interest, definite and specific, in the ques- 
tion to be adjudicated. South Spring Hill Gold Mining Co. 
(1892), 145 U. S. 300, 301; Fairchild v. Hughes (1922), 258 
U. S. 126, 129; Massachusetts v. Mellon (1923); 262 U. S. 
447, 448; New Jersey v. Sargent (1926), 269 U. S. 328, 333; 
Muskrat v. United States (1911), 219 U. S. 346, 356; Texas v. 
Interstate Commerce Commission (1922), 258 U. S. 158, 162. 

2. That the claims of the litigants must be presented in 
such regular proceedings as are established by law for the 
protection and enforcement of rights or the prevention or 
redress of wrongs. Muskrat v. United States (1911), 219 
U. S. 346, 356; Liberty Warehouse v. Grannis (1927), 273 
U. S. 70, 74; Interstate Commerce Commission v. Brimson 
(1894), 154 U. S. 447, 475, 477; Willing v. Chicago Audi- 
torium (1928), 277 U. S. 274, 289. 

3. That the judgment of the court must be final Gordon v. 
United States (1864), 177 U. S. 697, 702; United States v. 
Ferriera (1851), 13 How. 40, 47; In re Sanborn (1893) 148 
U. S. 222, 224. 

4. That the question sought to be determined must not be 
administrative. Keller v. Potomac Electric Co. (1923), 261 
U. S. 428, 444; Postum Cereal Co. v. California Fig Nut Co. 
(1927), 272 U. S. 693, 698. 


Following an exposition of the procedural steps pro- 
vided by law for action by the Board and the review 
thereof by the courts, the conclusion is reached that the 
first classification of the elemental requisites to a case 
or controversy are present in the matter before the 
Court. 


Argument that the other requisite elements of a case 
or controversy are present and consideration of other 
points is made as follows: 


Claims of the Litigants are Presented in Regular 
Proceedings Subject to Judicial Cognizance 


The proceedings for review of decisions of the Board of 
Tax Appeals are established by law and rules of court pur- 
suant thereto. They afford a remedy in some respects simi- 
lar to that formerly existing when tax questions were re- 
viewable in injunction proceedings. Under the Board of 
Tax Appeals procedure administrative officers are restrained 
from further collection of the tax pending decision by the 
Board of Tax Appeals and opportunity of review thereof 
by the Federal courts. That restraint becomes permanent 
unless removed by final decision of the Board conforming, 
if necessary, to modifications thereof by the judgment and 
mandate of the reviewing court. 

But irrespective of any analogy, the Congress may, when- 
ever it deems it proper, bring within the cognizance of the 
courts matters involving public rights, such as taxation, which 
are susceptible of judicial determination. The form of the 
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proceeding lies within the Congressional discretion so long 
as it is one through which the judicial power is capable of 
acting. Murray’s Lessee v. Hoboken Land Improvement Com- 
pany (1855), 18 How. 272, 284. The sovereign in consenting 
to have its public rights adjudicated may designate the 
form of the proceeding and may avail itself of the national 
courts so long as the form of the proceeding presents an 
actual case or controversy susceptible of final determination 
by the judicial power. 


The Judgment of the Court is Final 


The Judgments of the Courts are Binding upon the Parties, 
—"Final” is the term applied by the statute to the judg- 
ments of the courts upon review of the decisions of the 
Board of Tax Appeals. “Exclusive” is used to describe 
the jurisdiction of the courts designated to review the de- 
cisions. Revenue Act of 1926, § 1003 (a). These provisions 
apply to all classes of cases. There are no exceptions. If 
it is finally determined that the taxpayer owes an additional 
amount to the Government, the Commissioner of Internal 
Revenue is under the specific statutory duty to proceed to 
collect the amount. If it is finally determined that no de- 
ficiency is due, the Commissioner is barred from attempting 
to collect. If it is finally determined that the taxpayer has 
made an overpayment, it is the specific statutory duty of 
the Commissioner to make the appropriate refund or credit. 
These terms must mean, among other things, that the judg- 
ments are final in the sense that the ordinary principles of 
res judicata render decisions final. The finality required by 
the Constitution certainly is not greater than that resulting 
from the application of the doctrine of res judicata. 

Some confusion seems to have arisen as to the legal effect 
of Sections 284 (d) and 283 (b) of the Revenue Act of 1926. 
It is submitted that an examination of these provisions 
will demonstrate conclusively that they do not affect the 
finality of the judgments. 


* * * &* * 


(The analysis of this aspect of Sections 284 (d) and 283 (b) 
Act of 1926 is omitted—Editor.) 


The Judgments of the Courts are Enforcible against the 
Parties—It is true that the enforcement of the judgments 
of the courts is dependent upon an executive officer, the 
Commissioner of Internal Revenue. The duty imposed 
upon the Commissioner, however, is not discretionary. It 
is his mandatory duty to enforce the judgment. The ab- 
sence of process of execution (that is, process of the Board 
or of the courts) does not militate against the effect of the 
judgment and mandate of the courts and the decision of 
the Beard pursuant thereto. This Court has repeatedly 
held that such process is not an indispensable adjunct to 
an exercise of judicial power. Fidelity National Bank v. 
Swope (1927), 274 U. S. 123, 132; Tutun v. United States 
(1926), 270 U. S. 568, 576; La Abra Silver Mining Co. v. 
United States (1899), 175 U. S. 423, 461. 

In its report upon the Revenue Act of 1926, the Com- 
mittee on Ways and Means stated (H. Rept. No. 1, 69th 
Cong., p. 20)— 

The imposition upon the court of the duty of reviewing judicial 
decisions, such as those of the board, is not the imposition of a 
nonjudicial duty, by reason of the fact that the execution of the 
decision is dependent upon the administrative action of the Com- 
missioner in assessing and collecting the tax in accordance with 
the decision. The duty imposed upon the Commissioner in re- 
spect of the deficiency decided is not discretionary but non- 
discretionary, and the performance of the duty in accordance 
with law is mandatory. 

A similar statement was made in the report of the Com- 
mittee on Finance upon the Revenue Act of 1926. S. Rept. 
No. 52, 69th Cong., p. 37. 

The case at Bar should be carefully distinguished from 
the situation presented in Gordon v. United States (1864), 117 
U. S. 697; United States v. Ferreira (1851), 13 How. 40; and 
In re Sanborn (1893), 148 U. S. 222. In those cases the 
judgment of the court was subject to revision by an execu- 
tive officer and the enforcement of the court’s judgment 
was subject to the discretion of the executive officer. In 
the case now before this Court the Board cannot revise the 
judgment or mandate of the court or execute it at their 
pleasure. It is their specific duty to revise their decision 
in accordance with the judgment and mandate as rendered 
and issued. Neither can the Commissioner of Internal 
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Revenue revise the final decision of the Board or execute 
it at his pleasure. It is his specific duty to execute the de- 
cision as rendered. 

The cases of Gordon v. United States and In re Sanborn, 
referred to in the preceding paragraph, were expressly dis- 
tinguished in the La Abra Silver Mining Co. v. United States 
(1899), 175 U. S. 423, case. This case w&s one in which this 
Court took jurisdiction under a statute in which its judg- 
ment was executed not by court process but solely by man- 
datory executive action. The case involved the Act of De- 
cember 28, 1892 (27 Stat. 409), under which the Attorney 
General was directed to bring suit in the Court of Claims 
against a mining company to determine whether an award 
by a United States and Mexican Mixed Commission in re- 
spect of a claim by the company against Mexico, was ob- 
tained by fraud on the part of the company. If the court 
determined fraud was present, the President was authorized 
to return such money to Mexico. If the court determined 
that fraud was not present, the Secretary of State was di- 
rected to distribute the money to the company. 

In this La Abra Silver Mining Company case it was held that 
the determination made by the Court of Claims under the 
above statute was a final and conclusive determination, and 
not merely ancillary or advisory, that the result of the af- 
firmation by the Supreme Court of the decision of the 
Court of Claims would be that the mining company was 
barred from all claims on account of the award of the 
Commission, and that the result of a reversal of the decision 
of the Court of Claims by the Supreme Court would be 
that it then became the absolute duty of the State Depart- 
ment to distribute the money to the company. The case 
presents a situation in which a judgment was not enforceable 
by execution of the tribunal rendering the decision and yet 
the power exercised was judicial power and the decision 
could be reviewed by a constitutional court. 

The effect of the judgment was merely to give rise to the 
contingency upon which there came into operation one or 
the other of two statutory duties imposed upon Govern- 
ment officers, namely, to distribute or not distribute par- 
ticular funds. For the carrying out of its decision the court 
was required to rely upon the performance by an executive 
officer of his statutory duty. This is the same situation as 
is presented by the dependence of the courts upon the 
Board of Tax. Appeals and the Commissioner of Internal 
Revenue for the performance of their statutory duty in 
carrying out the judgment and mandate of the court and 
decision of the Board, respectively. 

it should be apparent from the foregoing that the ex- 
pressed terms of the statute and the expressed intent of the 
committees of the Congress establish the finality (as ap- 
plicable to a constitutional case or controversy) of the 
judgment of the Circuit Courts of Appeals 
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character were afforded by the statute in which to set aside 
the valuation or rate. 

In the Postum Cereal Contpany case the statute granted 
an appeal to the Court of Appeals of the District of Colum- 
bia from the decision of the Commissioner of Patents in 
proceedings for the cancellation of a trade mark registra- 
tion. This Court held that the review was not of an exer- 
cise of judicial power but merely an administrative decision. 
The court upon appeal was merely instructing the Com- 
missioner of Patents as to the exercise of his administrative 
function with regard to the cancellation of trade marks. 
The cancellation of trade marks was an administrative 
function for the reason that the Commissioner of Patents 
entered no binding judgment as to the respective rights of 
the parties to trade mark protection, but on the contrary, 
the law afforded subsequently a de novo court proceeding 
whereby, irrespective of the decision of the Commissioner 
of Patents. the validity of the registration of the trade 
mark to the Commissioner of Patents could be called into 
question. 

In both the above cases it will be observed that the of- 
ficer or agency in the Executive branch of the Government 
was not exercising power judicial in character, but power 
legislative or administrative in character, and that the de- 
cision of the executive officer or agency was not final and 
did not indisputably and conclusively settle the rights of 
the parties. On the contrary, in the above cases affirma- 
tive provision was made for further judicial adjudication 
of these rights in proceedings de novo. While the questions 
in the case at bar arise upon a decision by an agency in the 
Executive branch of the Government, nevertheless that de- 
cision is final and does indisputably and conclusively settle 
the rights of the parties. The decision of the Board re- 
viewed in the case at bar is not legislative, executive, or ad- 
ministrative in character, but judicial in character. The de- 
cision declares liabilities as they stand on present or past 
facts under law supposed already to exist, and are the basis 
for the enforcement of such liabilities. The decision is, 
therefore, judicial in its nature. Prentis v. Atlantic Coast 
Line Co. (1908), 211 U. S. 210, 226. 

All doubt as to the nature of the functions of the Board 
would seem to be put at rest by this Court in the case of 
Blair v. Oesterlein Machine Co. (1927), 275 U. S. 220, in 
which it was held that the Board is exercising judicial 
power. In that case this Court in passing on the question 
whether the Board could review the action of the Com- 
missioner in special assessment cases said (pp. 226-27): 


But there is no inherent impossibility or, indeed, serious diffi- 
culty in reviewing judicially any determination authorized by 
§$ 327 and 328. The determination is to be made upon prescribed 
and ascertainable data and is to conform to standards set up by the 

statute, all defined with sufficient definite- 





in reviewing Board actions. 


The Matter to be Determined Is Not An 
Administrative Question 


Keller v. Potomac Electric Power Co. 
(1923), 261 U. S. 428, and Postum Cereal 
Co. v. California Fig Nut Co. (1927), 272 
U. S. 693, typify cases holding invalid leg- 
islation imposing upon constitutional courts 
the duty of determining administrative 
questions. 

In the former case this Court considered 
a provision of the Public Utilities Act of 
the District of Columbia authorizing the 
Public Utilities Commission to institute a 
proceeding in equity in the Supreme Court 
of the District of Columbia in which the 
court was required to instruct the commis- 
sion as to the elements of value to be con- 
sidered by them in valuations of the prop- 
erties of public utilities. The court was 
required to consider the evidence and the 
full record of the case and substitute its 
discretion for the legislative discretion of 
the commission. Furthermore, whenever 
any valuation or rate based thereon was 
fixed, further court proceedings de novo in 





ness and clarity to be susceptible of judicial 
scrutiny. We can not assume that it is to 
be either arbitrary or unrelated to the appro- 
priate data in the Commissioner’s office, or 
that he is more qualified to make it than 
the Board established to review his deci- 
sions. An examination of the sections creat- 
ing the Board and investing it with power 
can Teave no doubt that they were intended 
to confer upon it appellate powers which are 
judicial in character. Not only is it required 
by § 900 (e) to hear and determine appeals 
taken under §274, which in terms allows an 
appeal in every case where a deficiency is 
found by the Commissioner, but it is em- 
powered to administer oaths and to com- 
pel the attendance of witnesses and the pro- 
duction of documents and records. It may 
investigate anew the issues between the gov- 
ernment and the taxpayer and upon the de- 
termination of the appeal it may affirm, 
set aside or modify the findings and deci- 
sion of the Commissioner. (Italics ours.) 





Again, on page 227: 


* * * Neither the statute nor the prac- 
tice of the Department suggests the exist- 
ence of any governmental pojicy with respect 
to the use of the returns as evidence in any 
way inconsistent with the provisions of the 
statute authorizing the Board of Tar Appeals 
to hear appeals and conduct proceedings 








which are judicial in operation. (Italics ours.) 


Gerorce M. Morris 
Secretary, Committee on Federal Taration, 
American Bar Ass'n. 


Furthermore, the appropriate commit- 
tees of Congress have declared it to be 
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the intention of the legislation to establish a board whose 
functions were judicial in character. 

(The appropriate quotations from H. Rept. 1, 69th Congress, 
p. 20; report of the Senate Committee on Finance, S. Rept. 52, 
69th Congress, p. 37; report of the Committee on Ways and 
Means of the Revenue Act of 1928 [H. Rept. 2, 70th Con- 
gress, pp. 30-1); and report of the Senate Commitfce on 
Finance upon the Revenue Act of 1928 [S. Rept. 960, 70th 
Congress, p. 78] are omitted.—Editor.) 

Board's Judicial Powers Are Not Drawn from Article III 
of the Constitution—While the decisions of the Board of 
Tax Appeals are judicial in character, the judicial power 
exercised is, of course, not that drawn from Article III of 
the Constitution. Territorial courts, District of Columbia 
courts, and special tribunals created to determine judicial 
questions arising between the United States as a sovereign 
government and private individuals, with reference to the 
exercise of sovereign powers in connection with govern- 
mental revenue, grants, debts, military forces, duties toward 
Indian tribes, and the like exercise judicial powers drawn 
from sources other than Article III of the Constitution. 
American Insurance Co. v. Canter (1828), 1 Pet. 511, 546; 
United States v. Ferreira (1851), 13 How. 40, 48; Dynes v. 
Hoover (1858), 20 How. 65, 79; Reynolds v. United States 
(1878), 98 U. S. 145, 154; City of Panama (1879), 11 Otto 
453, 460; United States v. Winona & St. P. R. R. Co. (C. C. 
A. 8th, 1895), 67 Fed. 948, 955; In re Jessie’s Heirs (1919, D. 
Cc. Okla), 259 Fed. 694, 699: United States v. McDonald 
(1920), 265 Fed. 754, 759. Of most persuasive importance 
in this connection is the opinion in volume 68 of the Con- 
gressional Record on page 3181-2. 

In the case of the Board of Tax Appeals, its powers are 
drawn from the authority to create and empower tribunals 
in connection with the exercise of the sovereign power of 
laying and collecting taxes, and, if deemed necessary, such 
additional Congressional authority as is found in the power 
of Congress under Article I, section 8, paragraph 9, of the 
Constitution to create tribunals inferior to the Supreme 
Court, or under Article 1, section 8, paragraph 18, of the 
Constitution to make all laws necessary and proper to carry 
into execution the specific powers of Congress. 

The territorial courts, District of Columbia courts, and 
special tribunals, such as those above described. may be 
vested with nonjudicial powers as well as powers judicial in 
character. Gordon v. United States (1864), 117 U. S. 697; 
In re Sanborn (1893), 148 U. S. 222; Keller v. Potomac Elec- 
tric Co. (1923), 261 U. S. 428; Postum Cercal Co. v. Califor- 
nia Fig Nut Co. (1927), 272 U. S. 693; 68th Cong. Rec. 3181-2. 

In the case of the Board of Tax Appeals, these powers 
nonjudicial in character are illustrated by the Board’s power 
to revise the discretion exercised by the Commissioner of 
Internal Revenue in matters of special assessments. Blair 
v. Oesterlein Machine Co. (1927), 275 U. S. 220: Williams- 
port Wire Rope Co. v. United States (1928), 277 U. S. 551. 
Even in these matters it may well be that a decision of the 
Board is reviewable by the courts in order to correct arbitrary 
action of the Board or errors of law, for example. 

Investiture of Board with Powers Judicial in Character is 
Constitutional—Any objection raised against the constitu- 
tionality of investing the Board with powers judicial in 
character, would be based upon the theory that the investi- 
ture constitutes a violation of the doctrine of separation of 
powers. It is obvious that Congress is not delegating ju- 
dicial power to the Board, for judicial power (with certain 
irrelevant exceptions) is not vested in the Congress, as is 
the legislative power, and, therefore, judicial power can 
not be delegated by the Congress. The objection grounded 
upon the doctrine of separation of powers must, if valid at 
all, be found in the theory that power vested by Article III 
of the Constitution in the judicial branch of the Govern- 
ment can not by Act of Congress be transferred to the 
Executive branch of the Government. 

The answer to this objection is clear. The power vested 
in the Judicial branch of the Government by the Con- 
stitution is the judicial power of the United States set 
forth in Article III of the Constitution. That power, it 
is true, can not be placed in any tribunal, save one of 
the constitutional courts, ordained and established by Ar- 
ticle III or in pursuance of Act of Congress enacted there- 
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under. Congress has not attempted, however, to invest the 
Board of Tax Appeals with judicial power in the sense 
of Article III of the Constitution. 

The judicial power placed in the Board of Tax Appeals 
finds its source not in Article III but in the power of 
Congress to collegt taxes and to create tribunals in aid 
thereof. The doctrine of separation of powers is, there- 
fore, not violated by the legislation creating the Board of 
Tax Appeals, for the judicial power of the United States 
found in Article III remains unimpaired and vested wholly 
in the constitutional courts of the United States. 


On the other hand, while Congress may not transfer 
from the Executive branch of the Government any execu- 
tive power vested in the President by Article II of the 
Constitution (Myers v. United States (1926), 272 U. S. 
52, 119), or transfer from the Judicial branch any of the 
judicial power vested in the constitutional courts by Ar- 
ticle III of the Constitution, nevertheless the Congress 
may avail itself of the Executive branch of the Govern- 
ment for the exercise of powers not executive in char- 
acter. In Hampton and Co. v. United States (1928), 276 
U. S. 394, 406, the Supreme Court has said: 


* * * it is a breach of the National fundamental law if Con- 
zress gives up its legislative power and transfers it to the 
President, or to the Judicial branch, or if by law it attempts 
to invest itself or its members with either executive power or 
judicial power. This is not to say that the three branches are 
not co-ordinate parts of one government and that each in the 
tield of its duties may not invoke the action of the two other 
branches in so far as the action invoked shall not be an assump- 
tion of the constitutional field of action of another branch. In 
determining what it may do in seeking assistance from another 
branch, the extent and character of that assistance must be 
tixed according to common sense and the inherent necessities 
of the governmental co-ordination. (Italics ours.) 


Investiture of the Board of Tax Appeals with judicial 
power derived from sources other than Article III, is not 
“an assumption of the constitutional field of action” of 
the Judicial branch of the Government. 

A pertinent example of an agency in the Executive 
branch of the Government that has been held to be vested 
with judicial power is the Board of General Appraisers, 
which was created by the Customs Administrative Act of 
1890 (26 Stat. 131, 136, §§ 12-18). Members of the Board 
were not appointed for a specific term and were removable 
by the President for such cause as he deemed sufficient. 
(Shurtleff v. United States (1903), 189 U. S. 311, 313.) 
Members of the Board were to act in divisions at such 
ports and within such territorial limits as the Secretary of 
the Treasury might prescribe. All their powers and duties 
were to be exercised “under the general direction of the 
Secretary of the Treasury.” 

The Board had jurisdiction to examine and decide cases 
arising as to the dutiable value of merchandise and the de- 
cision of the Board in the case was final and conclusive 
and not subject to review. It was the duty of the collector 
of customs to ascertain, fix, and liquidate the rate and 
amount of duties to be paid the merchandise and the 
dutiable costs and charges thereon in accordance with the 
value fixed by the Board. Further, the Board had juris- 
diction to examine and decide cases as to the rate and 
amount of duties chargeable upon imported merchandise 
and as to the classification of such merchandise. Its de- 
cision thereon was final and conclusive except that a re- 
view thereof might be had in a Circuit Court of the United 
States (subsequently in a Circuit Court of Appeals of the 
United States) upon questions of law and fact. The pro- 
cedure in such review, prescribed in section 15, is in effect 
the same as the procedure by which a record and decision 
of the Board of Tax Appeals goes to the Circuit Court of 
Appeals for review. Appeal from the Circuit Court de- 
cision might be had to the United States Supreme Court. 
The collector of customs was required to liquidate the entry 
in accordance with any such final decision. 

The Board had authority to administer oaths, to cite per- 
sons to appear, and to require the production of papers. 
Failure to appear or to produce paners in accordance with 
the Board’s citation or requirement constituted an offense 


(Continued on page 203) 
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Double Tax Relief for Foreign Trade 
in the Revenue Act 


MITCHELL B. CarroLi* 


ARIOUS provisions intended to stimulate the 
VV expansion of American trade and investments 

abroad have been inserted in prior revenue acts 
and are maintained in the Act of 1928. The most im- 
portant provision is that contained in Section 131 (a) 
(1) granting domestic corporations and citizens a 
credit against their home tax in respect to foreign taxes 
on income from branch establishments, foreign securi- 
ties, real estate and other sources outside the United 
States. To obtain this credit, one has only to present 
evidence of the tax paid or accrued to another govern- 


ment and present the claim on the proper form. 


The domestic corporation which owns the majority 
of the voting stock of a foreign cor- 
poration—for example an Aktienge- 
sellschaft organized in Germany to 
run an assembling plant—and _ re- 
ceives dividends from the latter, may 
claim credit under Section 131(f) in 
respect of the tax paid by the sub- 
sidiary itself on the profits out of 
which the dividends were distributed. 

The provisions intended to en- 
courage trade with the possessions 
of the United States, are of two 
kinds: on the one hand, Section 251 
grants an absolute ‘exemption where 
80 per cent of the income of the tax- 
payer (whether a citizen or a domes- 
tic corporation) is derived from 
sources in the possessions and 50 
per cent thereof from business pur- 
suits in the possession, and such 


Credits Given Against American Tax for Foreign 
Taxes 


The most important concession in the interest of the 
development of American commerce abroad is found 
in the provisions for crediting against the United States 
tax, due by a citizen or corporation on total net in- 
come, all or part of the income, war profits, and excess 
profits taxes paid or accrued during the taxable year to 
any foreign government or to a possession of the 
United States (Section 131(a)). 

The term “United States” as used here in a geo- 
graphical sense includes only the States, the territories 

of Alaska and Hawaii, and the Dis- 
trict of Columbia. By “foreign 
country” is meant a sovereign state. 
In the case of a country such as 
Canada, the credit applies to the 
Dominion income tax but not to the 
income taxes levied by the Provinces. 

Where the individual is a member 
of a partnership, he may credit 
against the American tax his propor- 
tionate share of such taxes of the 
partnership paid or accrued during 
the taxable year to a foreign country 
or a United States possession. 

A limitation is placed on this 
credit, however, which is thereby re- 
stricted, in substance, to either the 
foreign tax paid or accrued or the 
American tax on the foreign income 
involved, whichever amount is the 
lesser. In the language of Section 
131(b), the credit shall not ‘exceed 





amounts are not received in the | — . 
United States; on the other, Section 
119(c) provides for the apportion- 
ment of profits from the purchase of goods in 
the United States and their sale in a possession and 
vice versa. 

A bona fide non-resident of the United States—such 
as a citizen representing his company abroad—for more 
than 6 months in the taxable year is exempt from 
American tax on his salary paid him during such time, 
even though deposited to his account in an American 
bank. (Section 116(a) ). 

Under another section special relief is provided for 
China Trade Act Corporations (Section 261(a)), and 
American shipping enterprises have been exempted in 
practically all foreign maritime countries as the result 
of the offer of reciprocal exemption contained in Sec- 
tions 212(b) and 231(b). 


*Chief of Tax Section, Division of Commercial Laws, U. S. 
Department of Commerce. 
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the same proportion of the tax (com- 
puted on the basis of the taxpayer’s 
net income without the deduction of 
any income, war profits, or excess profits tax any part 
of which may be allowed to him as a credit by this 
section), against which such credit is taken, which the 
taxpayer’s net income (computed without the deduc- 
tion of any such income, war profits, or excess profits 
tax) from sources without the United States bears to 
his entire net income (computed without such deduc- 
tion) for the same taxable year.” 

More simply expressed, 

the maximum credit 


CARROLL 


foreign net income 
So ea, OF 
total net income 


U. S. tax on total net income 
foreign net income 


the maximum credit = x U.S. tax 


total net income on 
total 
net 
income 
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Excess of Foreign Tax Over Credit Deductible 

The principle underlying this credit provision is that 
if the taxpayer carries on business or places his money 
abroad he shall pay as much tax as if his operations 
were confined to American territory. Consequently, 
if the foreign tax paid is less than the United States 
tax, only such tax may be credited, and the balance of 
the home tax is collected. On the other hand, if the 
foreign tax rate is higher than the American rate—as 
is frequently the case in European countries—the ex- 
cess of the foreign tax paid or accrued over the Ameri- 
can tax is deductible in computing net income (Section 
23(c)). 

The credit for foreign taxes is first computed on the 
basis of the total net income without any deduction for 
foreign income, war profits, and excess profits taxes. 
Then the tax owed to the United States is redetermined 
on the total net income less the portion of the foreign 
tax that exceeds the credit allowed. From the tax thus 
computed the credit is subtracted, leaving the amount 
of tax payable. 


Example of Application of Credit 


The credit is taken against the combined normal tax 
and surtax in the case of an individual and against the 
12 per cent tax where a corporation is concerned. 
Form 1116 is employed in the case of individuals and 
form 1118 for corporations. 

Suppose by way of example that an American cor- 
poration with a total net income of $1,000,000 has a 
branch establishment in London which earned $100,000 
in the same year. The British tax of 20 per cent on 
the latter amount would be $20,000. The American 
tax of 12 per cent on the total net profit ($1,000,000) 
including that earned in England would be $120,000. 

100,000 : 

The maximum credit is < 120,000 — 

1,000,000 
$12,000. 

As the British tax ($20,000) exceeds the maximum 
credit ($12,000) only the latter may be claimed as a 
credit, but the balance ($8,000) is deductible in com- 
puting the net income for the final calculation of the 
tax (Section 23(c)). Or, $1,000,000 less $8,000 is 
$992,000. The American tax rate (12 per cent) is 
applied to this amount, making $119,040. The credit 
($12,000) deducted from this amount leaving $107,040, 
the amount of tax actually payable to the United States 
Treasury. The credit would be computed in the same 
manner if the $100,000 were paid as dividends by a 
British subsidiary company to the American cor- 
poration. 

The credit claimable by an individual is calculated 
in a similar manner. 


Credit Also Given for Tax on Subsidiary 


The preceding credit is granted in respect of taxes 
borne directly by the American taxpayer, individual 
or corporation. There is a special credit allowed (Sec- 
tion 131(f)) to a domestic corporation owning a 
majority of the voting stock of a foreign corporation 
from which it receives dividends (not deductible under 
Section 23(p) in any taxable year. (Section 23(p) 
allows the deduction of dividends from (1) a domestic 
corporation, or (2) from any foreign corporation of 
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which more than 50 per cent of the gross income for 
the three year period ending with the close of the tax- 
able year preceding the declaration of such dividends 
was derived from American sources.) Such domestic 
corporation shall be deemed to have paid the same 
proportion of any income, war profits, or excess prof- 
its taxes paid by its foreign subsidiary corporation to 
any foreign country or to any possession of the United 
States, upon or with respect to the accumulated profits 
of such foreign corporation from which such dividends 
were paid, which the amount of such dividends bears 
to the amount of such accumulated profits provided, 
that the credit allowed to any domestic corporation 
under this provision shall in no case exceed the same 
proportion of the taxes against which it is credited 
which the amount of such dividends bears to the entire 
net income of the domestic corporation in which the 
amount of such dividends are included. 

The term “accumulated profits” as employed above 
means the amount of the subsidiary corporation’s gains, 
profits, or income in excess of the income, war profits, 
and excess profits taxes imposed upon or with respect 
to such profits or income. Full power to determine 
from the accumulated profits of what year or years 
such dividends were paid is vested in the Commissioner 
with the approval of the Secretary. Dividends paid in 
the first 60 days of any year are treated as having been 
paid from the accumulated profits of the preceding 
year or years (unless it is shown otherwise to his sat- 
isfaction). In other respects he treats dividends as 
having been paid from the most recently accumulated 
gains, profits or earnings. 

For the purposes of this provision, Section 131(g) 
provides that there shall be treated as foreign corpora- 
tions both (a) corporations entitled to the benefits of 
Section 251 because of receiving a large percentage of 
their gross income from sources within a possession of 
the United States, and (b) a corporation organized 
under the China Trade Act, 1922, and entitled to the 
credit granted in Section 261. 

Example of Credit for Tax on Subsidiary 

Let us assume in this instance that the American 
corporation has in Germany a subsidiary Aktienge- 
sellschaft (corporation) in which it owns a majority 
of the voting stock. The subsidiary has $80,000 in 
“accumulated profits” after deduction of taxes, and 
distributes $60,000 in dividends to the parent corpora- 
tion. The German tax on corporation profits is 20 
per cent, making $16,000 on the accumulated profits 
($80,000). 

The tax deemed paid by the parent corporation 


tax on accumulated profits 
dividends received 


accumulated profits 
or, 

The tax deemed paid by the parent corporation = 
dividends received 
——_—___———- X tax on accumulated profits = 
accumulated profits 
$60,000 





X $16,000 = $12,000. 
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But, the maximum credit dividends received 


tax on total net income 
or, 
dividends received 


total net income 


the maximum credit x tax on total 
total net income 
net income. 

Suppose that the total net income is $1,000,000, the 
American tax on which at 12 per cent would be 
$120,000: 

$60,000 
the maximum credit = 


$1,000,000 


x $120,000 = 


$7,200. 

From $120,000 the $7,200 is deducted, leaving 
$112,800, the tax payable to the United States. 

In the case of this credit, the excess of the foreign 
tax over the maximum credit is not allowed by Section 
23(c) as a deduction in the final computation of net 
income. (IV-48-2466 I. T. 2235, Cumulative Bulletin, 
IV-2, p. 82.) 

Instances Where Both Credits May Be Claimed 

American corporations are fortunate in having these 
two credits at their disposal because of the differences 
in kinds of taxes that may be imposed abroad on their 
branches or subsidiaries. Whenever the foreign tax 
is borne directly by the American corporation itself, it 
may take credit under Section 131(a)(1). This credit 
is to be invoked, therefore, when the corporation has, 
for example, a branch in Canada subject to the 8 per 
cent tax, in England to 20 per cent, in Germany to 20 
per cent, in France to 15 per cent, in Italy to 14 per 
cent on net profits. 

Credit is claimed under this provision also when the 
American corporation owns shares in a foreign com- 
pany from which it receives dividends subject to a tax 
in the country where situated. In Great Britain the 
local company pays the 20 per cent tax in the first in- 
stance but recoups it by deduction from the dividend 
paid to the shareholder. A German Aktiengesellschaft, 
after paying 20 per cent for its own account, deducts 
10 per cent from the dividend paid to the shareholder 
and remits such amount to the tax office. A French 
société anonyme deducts 18 per cent from dividends. 

In Canada and Italy, however, there is no special tax 
on dividends, and credit may not be claimed in their 
respect by an American corporation unless it controls 
the company paying them in the manner stated, in 
which case it may claim credit for the tax paid by the 
subsidiary on the stated proportion of the profits out 
of which the dividends were paid. 

In France and Germany tax is paid by the subsidiary 
on its profits and then by the parent corporation on its 
dividends. The Treasury has held that an American 
corporation receiving dividends from a foreign cor- 
poration which it controls may claim credit both in 
respect to the tax paid by the subsidiary and in respect 
to the tax on dividends, (I. T. 2235, C. B. IV-2, p. 82). 

A company owned 100 per cent of the stock of the 
O company, a foreign corporation, which conducted all 
its operations in the foreign country. On a profit of 
10x dollars the foreign subsidiary was required to pay 
an income tax to the foreign government amounting to 
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1.5x dollars. Dividends amounting to 8.5x dollars 
were declared in favor of the parent company, and 
were subject to a tax deducted at source of y per cent. 
The inquiry was made whether the parent company 
should report the gross dividend as income and 
whether it could claim credit under Section 238(e) 
(now Section 131(f), Act of 1928), for the taxes paid 
by its subsidiary and to a credit under Section 238 (a) 
(now Section 131(a)(1), Act of 1928) for taxes paid 
on the dividends received, 

The holding was that the gross amount of the divi- 
dends should be reported in the income of the parent 
company. “If the parent company is subject to the 
payment of a tax to the foreign government on such 
dividends, the tax being deducted at the source, credit 
for such tax may be claimed in accordance with the 
provisions of subdivision (a) of Section 238 of the 
Revenue Act of 1924. This tax should be reported in 
Schedule B of Form 1118 and the credit is in addition 
to the credit for taxes paid to the foreign government 
by the foreign subsidiary which is allowed to the parent 
company under Section 238(e).” 

If the combined credits exceed the limitation in 
Section 131(b), they may be taken in the order most 
favorable to the taxpayer. For example, it may be 
advisable to take the credit first under Section 131(f) 
and then under Section 131(a)(1), as the balance of 
foreign tax over the amount credited under the latter 
provision is deductible in computing net income (Sec- 
tion 23(c)). 

Exemptions for Income from United States 
Possessions 

Domestic corporations and citizens of the United 
States deriving income from its possessions, including 
Porto Rico, the Philippines, and the Panama Canal 
Zone, but not the Virgin Islands, are exempt from 
American tax in respect of income that is not received 
in the United States (Section 251); (1) if 80 per- 
centum or more of the gross income of such citizen or 
domestic corporation (computed without the benefit of 
this section), for the three-year period immediately 
preceding the close of the taxable year (or for such 
part of such period immediately preceding the close of 
such taxable year as may be applicable) was derived 
from sources within a possession of the United States; 
and 

(2) if, in the case of such corporation, 50 percentum 
or more of its gross income (computed without the 
benefit of this section) for such period or such part 
thereof as was derived from the active conduct of a 
trade or business within a possession of the United 
States ; or 

(3) if, in case of such citizen, 50 percentum or more 
of his gross income (computed without the benefit of 
this section) for such period or such part thereof was 
derived from the active conduct of a trade or business 
within a possession of the United States either on his 
own account or as an employee or agent of another. 
(Section 251) This exemption is claimed by individ- 
uals on form 1040-E, United States Internal Revenue. 
There is no special form for corporations. 

Should the citizen not come within these conditions 
but remain in a possession for more than six months, 

(Continued on page 202) 





Death Taxes—Survey of Underlying 
Legal Principles 


PART I 


By JosEpH F. McCoy, JoHN L. McMaster 
AND Leo Brapy* 


This treatise is a comprehensive survey of the whole subj-ct of Federal and state death taxcs in its various aspects, 
including a general commentary on the law and state:nent of the fundamental principles which underlie 

the state laws, notwithstanding variations in fom and ap plication of the statutes. 

of the treatise necessitates its publica 


HE ORIGIN of the death tax lies shrouded in 

the cobwebs of antiquity. Considering its nature, 

occasion and circumstances, it is no improbable 
surmise that the death tax was the first tax as such ever 
devised by the mind of man, as indeed, granting com- 
plete development of its possibilities, it may ultimately 
become the last and only tax required 
to fulfill the needs of revenue. Ac- 
counts of the customs and ceremonies 
attendant upon death and interment 
among primitive peoples, often in- 
cluding more or less general feasting 
at the expense of those succeeding to 
the property of the dead, are sugges- 
tive of the essence of the death tax 
in its most modern forms. The worid 
wide prevalence of the death tax 
would indicate spontaneous origin in 
the infancies of social states every- 
where. Savants after exhaustive ex- 
ploration of sources trace this method 
of taxation as far back as the Egypt 
of 117 B. C. and assume its existence 
as part of a general law taxing trans- 
fers 654 B. C. upon the evidence of 
a recorded penalty inflicted on an heir 
for evasion, a further testimony that 
the evil men do lives after them. 
Their conclusions are garnered in the 
comprehensive doctoral dissertation of Dr. Max West 
on the subject which has recently been brought down 
to date by Professor William J. Shultz in his scholarly 
study “The Taxation of Inheritance,” from whose 
pages we have not scrupled to borrow historical en- 
lightenment freely. The death tax was part of the 
fiscal systems of Ancient Greece, the Byzantine Empire 
and Ancient Rome, extending to its provinces, includ- 
ing the British Isles. While the tax as such does not 
appear in the early Middle Ages owing to the restric- 
tion on inheritance in favor of communal reversion, 
later in the same period, as feudal customs inimical to 
the tax were modified and rights of succession in the 
heirs became recognized, it developed in the form of 
the so-called “relief,” i. e., payment to the lord by the 
heir for the undisturbed enjoyment of the inheritance 
and in the form of other feudal charges. Duties of a 
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The length 


ion in a series of sections.—Editor. 


similar kind existed in various parts of Europe, includ- 
ing England, where in addition the ecclesiastical au- 
thorities at death took up an enforced collection called 
“mortuaries” out of the estate by way of making up 
for any tithe payments omitted by the parishioner dur- 
ing lifetime. This quaint procedure may be recognized 
as pious precedent for the “‘penalty 
tax” additional to the normal death 
tax, such as, for instance, the laws of 
New York and elsewhere imposed on 
property which had not borne its just 
burdens during the owner’s lifetime. 
One of the first provisions of Magna 
Carta limited the amount of exactions 
for relief. 

In modern times the tax is found 
as an important part of the fiscal sys- 
tems of most of the important coun- 
tries of the world. The revenue 
requirements attendant upon the de- 
struction of wealth and capital in the 
World War have stimulated the de- 
velopment of this form of taxation 
as never before. Coming to our own 
country, probate duties, in some in- 
stances of considerable amounts, were 
earlier imposed in the American 
Colonies and survived in the fiscal 
systems of the original states. The 
first inheritance or death tax as such in the United 
States, was imposed in Pennsylvania in 1826 on col- 
laterals so-called, at the rate of 2% per cent, there- 
after in 1849 increased to 5 per cent. Louisiana followed 
with a modified form of the tax in 1828, repealed in 
1830, and re-enacted again in 1842. Massachusetts had 
a probate fee in 1841, Virginia a probate fee and col- 
lateral inheritance tax from 1843 to 1884, Maryland 
a 2% per cent collateral tax from 1844. Before the 
enactment of the first New York law in 1885, which 
has been the subject of innumerable amendments and 
litigations, North Carolina, Vermont, Wisconsin, Dela- 
ware, Minnesota and New Hampshire had already in- 
corporated either probate fees or inheritance taxes or 
both in their tax systems. 

The Various Federal Estate Taxes 

The Federal Government first imposed a stamp tax- 
on receipts given for distribution of estates in 1796, 
but before actual operation the tax was postponed and! 








pects, 


iclud- 
il au- 
called 
ng up 
r dur- 
mized 
enalty 
death 
ws of 
ed on 
S just 
etime. 
lagna 
ctions 


found 
il sys- 
coun- 
venue 
1e de- 
in the 
he de- 
xation 
r own 
ne in- 
, were 
erican 
fiscal 
The 
Jnited 
n col- 
there- 
llowed 
iled in 
tts had 
1d col- 
ryland 
re the 
which 
ts and 
- Dela- 
dy in- 
xes or 


np tax- 
1796, 
ed and! 














finally repealed without production. During the Civil 
War the death tax as such, together with probate duties, 
was first imposed and collected by the Federal Govern- 
ment, but the yield being disappointing , the tax was 
repealed in 1870 and the probate duty in 1872. After 
its repeal the United States Supreme Court passed on 
its constitutionality, saying in part (Scholey v. Rew, 23 
Wall 331, 346) : 

It is neither a tax on land nor a capitation exaction . 
The succession or devolution of the real estate is the subject 
matter of the tax or duty, or, in other words, it is the right 
to become the successor of real estate upon the death of the 
predecessor, whether the devolution or disposition of the 
same is effected by will, deed or laws of descent from a 
grantor, testator, ancestor, or other person from whom the 
interest of the successor has been or shall be derived. 

The Income Tax Bill of 1894 included the tax on 
inheritance which fell when the law was declared un- 
constitutional by the Supreme Court in Pollock v. 
Farmers Loan and Trust Company, 161 U. S. 601, 607. 
In connection with the Spanish American War in 1898, 
the tax was again imposed in the form of an inheritance 
tax, not strictly speaking an estate tax or duty, which 
was approved in the leading case of Knowlton v. 
Moore, 178 U. S. 41. 

While the Spanish-American War tax was repealed 
in 1902, it was urged about this period that the tax be 
incorporated as part of the regular peace time fiscal 
system. Among others, Andrew Carnegie, possessor of 
a great fortune amassed by his own efforts and not the 
result of inheritance, was the leading proponent of a 
tax on great fortunes tantamount to confiscation. His 
creed was, “to die rich is to die disgraced.” President 
Roosevelt in a message to Congress in 1906, recom- 
mended a heavily progressive death tax with the 
avowed purpose of reducing “swollen fortunes.” The 
advocates of the peace time death tax, however, after 
all had only a theoretical interest supporting their propa- 
ganda, which was successfully opposed generally by 
those practically affected, and particularly by the Na- 
tional Tax Association, which had adopted at its first 
conference the following resolution : 

Whereas, The several states are now 
taxing inheritances with marked success 
and need all the revenue that can properly 
be drawn from this source; and 

Whereas, The Federal Government can 
readily raise additional revenue when re- 
quired from other sources; 

Resolved, That it is the sense of this 
conference that inheritance taxes should be 


reserved wholly for the use of the several 
states. 


It is now clearly recognized, how- 
ever, that under our peculiar and dual 
form of government, the state in- 
heritance tax laws cannot but dis- 
integrate in time in our competitive 
world without the support of a Fed- 
eral law imposing a death duty, as 
explained more fully elsewhere in this 
treatise unless radical changes in 
state laws are effected. Exigencies 
of the times again called for the im- 
position of Federal tax in the 1916 
Revenue Act, which was in the na- 
ture of an estate duty or tax which 
has been continued in succeeding 
acts, including the Revenue Act of 
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1928 now in force. Historical survey makes it clearly 
apparent that the idea of the death tax, sanctioned as it 
is by long usage, is widely, deeply and ineradicably im- 
bedded in the human mind, that it is part of ee -t0 
American fiscal doctrine and is likely to survive here 
and elsewhere for along time to come. 

As pointed out, the early death tax laws in the 
United States provided mainly for modest probate fees 
and taxes at a flat rate, on so-called collaterals, 1. e.. 
kindred not nearly related to the deceased. The course 
of development in this country has been towards the 
inclusion of all beneficiaries of estates, subject to 
specific exemptions, differentiation of tax between dif- 
ferent classes, and finally most important of all pro- 
gressive rates applying to graduated amounts received 
or transmitted. The so-called “estate tax’’ or tax on 
the whole estate, has been most successfully employed 
by the Federal Government, whereas the so-called “in- 
heritance tax"’ or tax on the shares of beneficiaries has 
been usually collected by the states until recently when 
both forms of the tax are resorted to by the states for 
the purpose of taking full advantage of the credit pro- 
visions of the Federal law, as more fully explained else- 
where in this Treatise. 

Economic Theories Concerning Death Taxes 

The progression of rates permissible under death tax 
laws is the feature that causes gravest apprehension on 
the part of those affected, for, conceding this principle, 
the tax may conceivably reach the point of confiscation. 
Professor Eugenio Rignano, an Italian socialist, for in- 
stance, recently advocated the ingenious theory that all 
property acquired during the lifetime of the property 
owner by his own efforts, be only moderately taxed, 
while the property he had inherited, if any, be subjected 
to heavy graduated taxation at the suggested rate of 
50 per cent of the whole, which same inherited prop- 
erty in the hands of his heirs would be further heavily 
taxed when they came to die, at the suggested rate of 
100 per cent. Thus no great fortune would pass beyond 
two generations and the familiar prediction of “three 
generations from shirt sleeves to shirt sleeves” be given 
the force of law, unless the owners 
of the shirt sleeves should have rolled 
them up in the interim. The idea of 
differentiating between hereditary and 
acquired property as regards succes- 
sions is by no means new, being 
found established in archaic law, on 
the authority of Sir Henry Maine. 
So far as the provisions of the Fed- 
eral Constitution are concerned, such 
progressive rates would be logically 
permitted. Nevertheless in the opin- 
ion of one of the Justices of the 
United States Supreme Court, “if a 
case should ever rise where an arbi- 
trary and confiscatory exaction is 
imposed bearing the guise of a pro- 
gressive or any other form of tax, 
it will be time enough to consider 
whether the judicial power can af- 
ford a remedy by applying inherent 
and fundamental principles for the 
protection of the individual, even 
though there be no express authority 
in the Constitution to do so.” 
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The spectre evoked by Professor 
Rignano’s suggestion of the possible 
development of the death tax so far 
would seem to be without terror in 
the United States today, although the 
early Oklahoma statute made possible 
a tax of practically 100 per cent. On 
the contrary the Wisconsin death tax 
law, which runs highly progressive 
rates up to 40 per cent, contains a 
saving provision that the tax shall 
not in any event exceed 15 per cent 
of the amount received by a benefi- 
ciary, thus actually providing for a 
regressive tax beyond a certain 
amount. The mathematics of the 
Wisconsin tax result in a tax at the 
given rates on the transfer of 
$1,000,000 of $346,000, but the re- 
gressive feature reduces this tax by | 
$196,000 to the sum of $150,000. 
The highest tax on $500,000 possible & 
under the statute would be $146,000, 
but this is likewise reduced to 
$75,000. 

The generally recognized appropriateness of the tax 
is evidenced by its popularity and persistence through 
the ages. The preponderance of students of public 
economy whose writings are available, approve and 
recommend the death tax, furnishing a multiplicity of 
theories in its support. Of all forms of taxation levied, 
the death duty kept within reasonable limitations more 
nearly satisfies the instincts of justice and the prejudices 
with which mankind measures the obligations of a tax 
than any other general levy. 


The Nature of Death Taxes and the Forms 
of Taxation Employed 

Two forms of death duty taxation are commonly 
employed, first, the estate tax, and second, the succes- 
sion or inheritance tax. These taxes will be defined 
below, but in order that there may be an intelligent un- 
derstanding of the general principles of death duty 
taxation, it is necessary that there be a clear under- 
standing of the exact nature of the tax imposed. 
Whether the tax be called an estate tax or an inherit- 
ance tax, it constitutes in fundamental essentials a 
death duty and, that general term can be applied to all 
the forms of taxation that arise under such levies. 
Without attempting a fine juridicial definition, a death 
duty may be defined in general terms as a tax levied on 
the transmission of property at death, or on the trans- 
mission of property in which the occasion of the trans- 
fer is so closely related to the death of the decedent 
that it comes within the general scope of such taxation. 
It is important to note that the tax, as defined by the 
jurist, is not levied on the property itself, but on the 
transfer or the transmission of such property. Death 
is the occasion, the transfer from the dead to the living 
is the object on which the tax is immediately imposed, 
and the tax is measured by the value of the property 
so transferred. Since the tax is on the transfer and 
not on the property itself, it is not a property tax, and, 
accordingly, is not a direct tax, and therefore it escapes 
those limitations which apply to property or direct 
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taxes, as in the case of the Federal} 
Constitution, which requires that all 
such Federal taxes be apportioned 
among the states on the basis of 
population, which is, of course, in 
most instances, a limitation which 
cannot be met from the very nature 
of the case. 

As defined by the jurist, death 
duties, both state and Federal, are 
designated as excise taxes. The term 
“excise tax,” as now generally em- 
ployed in the United States, is not 
intended to distinguish between in- 
land or internal revenue levies as 
against custom or tariff levies, but is 
intended to describe and designate a 
tax which is levied on a privilege or 
on an occasion or happening rather 
than on the property directly. The 

distinction is important in constitu- 
tional fields for the reason that such 

taxes would, as already pointed out, 

be subject to various constitutional 

limitations or restrictions relating to 
equality, apportionment, etc., as to make it impossible 
for the taxing power to adopt their use. 


Knowlton v. Moore a Landmark 
The nature of death duties was elaborately and ex- 
haustively reviewed by the Supreme Court of the 
United States in Knowlton v. Moore, 178 U.S. 41. In 
its decision the Supreme Court, after reviewing the 


origin as well as the nature of death duty taxation, 
stated : 


Thus, looking over the whole field, and considering death 
duties in the order in which we have reviewed them,—that 
is, in the Roman and ancient law, in that of modern France, 
Germany and other continental countries, in England and 
those of her colonies where such laws have been enacted, in 
the legislation of the United States and the several states 
of the Union,—the following appears: Although different 
modes of assessing such duties prevail, and although they 
have different accidental names, such as probate duties, 
stamp duties, taxes on the transaction, or the act of pass- 
ing of an estate or a succession, legacy taxes, estate taxes, 
or privilege taxes, nevertheless tax laws of this nature in 
all countries rest in their essence upon the principle that 
death is the generating source from which the particular 
taxing power takes its being, and that it is the power to 
transmit, or the transmission from the dead to the living, 
on which such taxes are more immediately rested. 

Again, the Supreme Court, in the more recent case 
of Frick v. Pennsylvania, 268 U. S. 473, in dealing 
with the right of the Federal and state governments 
to levy such a duty stated as follows: 

While the Federal tax is called an estate tax, and the 
state tax is called a transfer tax, both are imposed as ex- 
cises on the transfer of property from a decedent, and both 
take effect at the instant of transfer. Thus both are laid 
on the same subject, and neither has priority in time over 
the other. Subject to exceptions not material here,. the 
power of taxation granted to the United States does not 
curtail or interfere with the taxing power of the several 
states. This power in the two governments is generally so 
far concurrent as to render it admissible for both, each un- 
der its own laws and for its own purpose, to tax the same 
subject at the same time. 


Death the Generating Source 
The fundamental nature of the death duty is readily 
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of the Supreme Court, that “death is the generating 
source on which such taxation rests in principle.” This 
concept, as carried out in the taxing statutes, permits 
not only the imposition of the tax on the actual estate 
which the decedent owned, as that term is commonly 
employed, but also on property no longer owned or 
which, at the time of death, was owned jointly with 
another, as in the case of transfers made in contempla- 
tion of death, or the complete vesting of a joint estate 
through the right of survivorship. That is, the essen- 
tial theory of the tax is that it is imposed on the trans- 
mission or transfer which is testamentary in its charac- 
ter and has an immediate relation to the death of the 
decedent, even though the transfer may have been com- 
pleted during the life of the decedent. On the other 
hand, it is to be questioned whether the taxing powers 
have not gone too far in endeavoring to extend this 
principle, as in the case of insurance payable to specific 
beneficiaries other than the estate, for, in such in- 
stances, while death fixes the time of payment of the 
insurance, the right arises under contract and it does 
not appear that in such cases death is the generating 
source that gives rise to the transmission of this insur- 
ance fund to the payee as contemplated by the under- 
lying philosophy of death duty taxation. 

It is equally important to note that it is the trans- 
mission, that is, the passage of wealth, at death or un- 
der circumstances intimately related to death that is the 
basis of the levying of the tax. Much confusion of 
thought has been occasioned by the fact that certain 
jurists have apparently, in the case of the states, 
sought a justification for the tax on the ground that 
it was the states which regulate and have the power to 
regulate the devolution of property, but, as pointed out 
by the Supreme Court in Knowlton v. Moore, 178 U. 
S. 41, this theory is not tenable for the reason that the 
tax is not levied on the power to regulate but on the 
transmission. So far as the power to levy the tax is 
concerned, the right of a state rests on its inherent 
sovereign powers to levy a tax, and in the case of the 
Federal Government on the broad general powers given 
by the Constitution. It is not necessary to support the 
tax on any privilege basis, but the nature of the tax 
will be made clearer if it be kept in mind that since the 
tax on the transfer—the passing over of the bridge of 
death from the dead to the living—it makes no essen- 
tial difference whether the tax be conceived as levied 
at the moment of death, that is, when wealth begins 
the transfer in one unit, as in the case of an estate tax, 
or at the other end of the bridge, when the transfer is 
completed and the individual shares are received by the 
separate legatees, as in the case of an inheritance or 
succession tax. 

In fact, in considering the nature and the charac- 
teristics of death duties, much unnecessary and confus- 
ing metaphysical discussion has been indulged in by 
jurists and writers, and fine and needless distinctions 
have been drawn between taxes which are said to be 
levied on the right to transmit and taxes which are said 
to be levied on the right to receive. The whole sub- 
ject of death duties has been clouded in unnecessary ab- 
stractions and practical results have arisen which have 
been of real injury to the taxpayer. Thus, in the case 
of the Federal income tax, until a recent amendment 
of the law the courts labored heavily with the various 
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state inheritance taxes in determining whether the es- 
tate as such or the beneficiary was entitled to a deduc- 
tion from gross income on account of such taxes. If 
the tax were held to be on the right to transmit, then 
only an estate could deduct ; if on the right to receive, 
then only the heirs, and so thoroughly untenable was 
the whole distinction that, although practically all state 
statutes can be traced to a common origin, in one case 
it would be found that the tax was on the right to 
transmit and in the other on the right to receive. In 
practical effect, as well as sound theory, all inheritance 
taxes in essence are estate taxes. Where they are levied 
on the estate as such, there is no question, of course, 
but equally, where they are levied on the individual 
beneficiaries, the collective beneficiaries, after they re- 
ceive this property, constitute the aggregate estate, and 
the difference is only in measurement and in deciding 
whether the tax shall be based on the whole pie or shall 
be measured after it has been sliced into various por- 
tions. Particularly is this true in view of the fact that, 
while in theory the tax is payable by the beneficiary, 
yet in fact and in statute the law looks to the executor 
for primary payment. The tax is a lien on all the prop- 
erty of the decedent. Since no constitutional limita- 
tions exist which require indulging in such medieval 
metaphysics, it is suggested that the time has come to 
treat death duties on a sensible basis, and it is believed 
that if these elaborately spun tax metaphysics are dis- 
carded and a practical view of the whole question 
adopted, it will not only avoid confusion of thought 
but facilitate administration and make for clarity and 
certainty in defining the rights of legatee and bene- 
ficiary. It can make no difference whether the tax is 
levied after the torch of wealth is flung or caught, it 
is the passing of the torch from one hand to the other 
which is the occasion of the tax. 


Primarily a Capital Tax 


Equally, it should be recognized that in essence the 
tax is atax on property. Here it may be necessary for 
the jurist to indulge in fine distinctions in order to over- 
come insuperable constitutional limitations, but no mat- 
ter how the courts may disguise the fact, it neverthe- 
less remains that the tax is on property, that it is, in 
substance and effect, a capital levy and if there be no 
property there can be no tax. A word of caution seems 
necessary. It should be constantly kept in mind that 
the tax is in fact a capital tax and, for all practical pur- 
poses, is levied directly on property. The legal concept 
to the contrary is too well founded to expect any change, 
but we question whether it would not have led to 
sounder treatment of this whole subject if this actual 
concept had been recognized from the beginning. Asa 
matter of fact in the earlier New York cases the tax 
was actually referred to as one on property as regards 
nonresident estates. When the tax is measured by the 
value of property, when it is levied because of the 
passage of property, when it is payable out of property, 
and when, until it is paid, it is a lien on the property, it 
seems idle to assert that what is, is not, and that the tax 
is imposed on the transfer. The metaphysics of this 
concept seems open to easy destruction, for the trans- 
fer is instantaneous, it occurs once and then is over 
forever. The transfer does not continue in essence, and 
how, even metaphysically, could the tax be imposed on 
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a transfer which would not remain in operation long 
enough for even the tax to be collected during the 
transfer. The writers feel that if, in dealing with fun- 
damental questions of this character, actual concepts 
are kept always in mind, needless confusion will be 
avoided and the effect, burden and operation of death 
duties more clearly understood. 


Estate Taxes and Succession or Inheritance Tax 


Turning to the form of death duty taxation, we have 
noted above that two forms are generally employed, 
first the estate tax, and second, the succession tax. The 
estate tax will be first defined, although the succession 
or inheritance tax is still in more general use. In the 
estate tax the tax is levied on the entire net estate as an 
entirety and this net estate is the measure of the tax. 
Generally, the net estate is divided into progressive 
blocks or brackets and the rates of tax for the particu- 
lar block or bracket increased until a certain maximum 
rate is reached. In an estate tax the relationship of the 
beneficiaries and the individual interests which they 
take have no bearing whatever upon the amount of the 
tax, unless the particular beneficiaries are exempt un- 
der the statute. That is, the estate tax does not con- 
cern itself with the pro rata share that each beneficiary 
must pay. It is in fact an estate tax, that is, a tax on 
the entire estate, as distinguished from a share tax or 
an inheritance tax. In this country the estate tax is the 
form of death duty employed in the Federal statute, 
and, in addition, this form of taxation is employed by 
the states of Georgia, Mississippi, North Dakota and 
Utah as their basic death duty. Fourteen other states 
impose in some form an estate tax but this is largely 
supplemental to their basic inheritance tax and has 
been employed generally for the purpose of absorbing 
the 80 per cent credit under the Federal statute, 
although Rhode Island, which imposes both an estate 
and an inheritance tax, did so before the original adop- 
tion of the Federal .\ct in 1916. In certain of these 
instances, however, the estate tax, while termed such, 
is not a true estate tax within the limited meaning of 
that term. . 

The succession or inheritance tax, on the other hand, 
is a share tax, that is, it is concerned chiefly with the 
net distributive amount which the individual beneficiary 
will receive. In the estate tax the tax is measured on 
the net estate before it is distributed or divided among 
the beneficiaries. In the succession tax the tax is meas- 
ured on the individual shares of the beneficiaries after 
the net estate has been distributed or divided. The em- 
phasis of the succession tax is upon the individual suc- 
cession and the statutes define the word “estate” to 
mean the interest transferred to each individual bene- 
ficiary. Thus, most of the state statutes contain the 
following definition: “The word ‘estate’ and ‘prop- 
erty’ shall be taken to mean the real and personal prop- 
erty or interest therein of the testator, intestate, grantor, 
bargainor, vendor or donor, passing or transferred to 
individual legatees, devisees, heirs, next of kin, gran- 
tees, donees, vendees or successors.” Under the in- 
heritance tax as commonly employed, the beneficiaries 
are separated into classes according to the degree of 
relationship and different rates and exemptions apply 
to the different classes, so that a separate tax is im- 
posed upon each individual share of the estate left by 
the decedent which may be greater if the relationship 
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differs, even though the exact amount received is the 
same. Each beneficiary is liable for the tax on his 
particular share and a lien accrues on that share until 
it is paid. Each share is, in effect, a separate estate 
or unit, although the tax is payable in the first instance 
by the executor or administrator. 


Both forms of death duty taxation have particular 
merits which can be urged in their favor. The estate 
tax simplifies the ascertainment of the tax, since, when 
the net estate is once determined, all that is necessary 
is to apply the rates of tax to the successive blocks, and 
it is not necessary to take into account the relationship 
or the particular shares of the individual beneficiaries. 
This means that the computation of the tax is wholly 
relieved of the complicated considerations which arise 
in connection with the estate, distribution requiring, in 
turn, the consideration and construction of wills, trusts, 
etc., the application of probate law, and a determina- 
tion of the rights of the particular legatees. In addi- 
tion, since the tax is levied on the estate as such, it can 
be levied as soon as the net estate is determined, and, 
unlike the inheritance tax, it is not concerned or trou- 
bled with contingent remainder which requires either 
that the tax be compounded at a compromise amount 
or held in abeyance for years until the contingency has 
been determined or paid immediately at the highest or 
lowest rates possible with provision for refund or addi- 
tional collection. It is significant that the estate tax 
was adopted by the Federal Government in 1916 not- 
withstanding that in previous Federal death duties the 
inheritance tax form had been employed, and the ex- 
perience of the Federal Government has shown that in 
the national field this form is to be preferred, since it 
permits national administration without particular ref- 
erence to local construction, or without tying up the 
collection of the tax with any local probate office. It is 
interesting, also, to note that the substitution of the 
estate tax for the inheritance tax was recommended by 
the National Inheritance Tax Conference in 1925 and 
that as late as 1928 the legislature of the State of New 
York adopted a bill substituting such a tax but the bill 
was vetoed. It is also interesting to note that, while 
the proposal that the Federal Government adopt an in- 
heritance tax has been repeatedly made and once passed 
the Senate, the estate tax has been the form retained. In 
favor of the inheritance tax or share tax it is urged that 
this tax permits a tax in which the legatees are classi- 
fied according to relationship, that is, inasmuch as bene- 
ficiaries are classed under groups, the statute giving a 
lower rate of taxation in the case of a decedent’s im- 
mediate family as against a stranger, which difference 
in rate is not readily possible under a strictly estate tax 
form. It is also urged that the tax falls on the bene- 
ficiaries in the proportion in which they actually re- 
ceive a distributive share, whereas, in the case of an 
estate tax, the tax, in theory, is payable out of the 
residuary estate. That is to say, in the case of the 
estate tax it is urged that if a man made bequests to 
strangers and left his entire residuary estate to his 
widow, her actual share is reduced by reason of the 
fact that the entire estate tax is payable out of the 
residuary, so that she indirectly pays the tax both on 
her own share and on the shares received by others. 
This objection has considerable merit but if an estate 
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Special Assessment T'axeson Property 


By BENJAMIN Harrow* 


public finance, and the economic justification for 

this method of raising revenue is in the factor 
of special benefits received by the property assessed. 
The improvements conferred on the property are of a 
public character and the assessment is levied for the 
purpose of meeting the expense of such improvements. 
The difference between the general tax and the special 
assessment is, primarily, in the fact that the general 
tax is imposed because of general benefit to the entire 
community, whereas the special assessment is levied in 
exchange for special benefits. It is conceivable that 
an improvement may be of general benefit to the entire 
community at the same time that the improvement con- 
fers a special benefit on a portion of 
the property, in which case it would 
be quite equitable and sound to as- 
sess the property specially benefited 
for only a portion of the cost of the 
improvement. Both methods of rais- 
ing revenue have their origin in the 
sovereign power of the State to tax 
all persons and all property within 
its jurisdiction. 

The subject of special assessments 
is of current interest for the reason 
that vast public improvements are 
being contemplated in communities 
where it is suggested that the cost of 
such improvements be met by means 
of a levy upon all the property spe- 
cially benefited by such improve- 
ments. For example, the cost of 
further construction of subways in 
the larger cities may in the future be 
met by such a levy against property 
owners. It becomes interesting 
therefore, to examine, not only the 
economic basis of special assessments, but particularly 
certain legal aspects surrounding some of the consti- 
tutional questions raised by property owners who feel 
themselves discriminated against by such levies. 

No one can legitimately question the soundness of 
a tax based upon benefits conferred and of a special 
tax where the benefits are special and unique. Of 
course, the economic soundness behind the levy of a 
special assessment is one thing, the difficulty of per- 
suading the taxpayer to give up willingly a portion of 
his earned or unearned dollars, particularly to an in- 
tangible and invisible sovereign power, is a human 
and psychological problem. This problem is one chiefly 
of administering the tax in such a way as to make it 
more or less palatable to the taxpayer. 

While it is theoretically true that the power of the 
sovereign is unlimited, as a practical work-a-day prop- 


S PECIAL assessments have always had a place in 
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osition it is apparent that there are forces which con- 
trol the sovereign power and which work to limit and 
constrict such powers. For example, the Fourteenth 
Amendment to the Constitution contains a clause which 
reads in part as follows, “Nor shall any state deprive 
any person of life, liberty or property without due 
process of law, nor deny to any person within its juris- 
diction the equal protection of the law.” The word 
“property” was undoubtedly inserted by legislators 
representing powerful property interests who feared 
the unlimited sovereign power of the states, and who 
felt that such an amendment would give property own- 
ers a weapon with which to combat the exercise of 
unlimited sovereign power on the part of states. That 
property owners have availed them- 
selves of this weapon is only too ob- 
vious when an analysis is made of 
the cases that have come up for de- 
cision as a protest against the sov- 
ereign right to raise revenue on the 
basis of special benefits conferred. 

Obviously the concept of a special 
benefit is a general one and it is a 
simple matter for a taxpayer to con- 
tend that the so called special benefit 
is really a general benefit, and that a 
levy aimed against his special prop- 
erty should be shared in the form of 
a tax by all property owners. If the 
taxpayer succeeds in such conten- 
tion, he has succeeded in receiving a 
special benefit and at the same time 
profited by such benefit to the extent 
that other taxpayers share in the cost 
of such benefit with him in the form 
of a general tax. 

For the purpose of seeing how far 
states have been able to employ suc- 
cessfully this method of raising revenue, and also to 
discover the obstacles that have been put in the way 
of such a method of raising revenue, an examination 
was made of all cases that have been decided in the 
state and Federal courts of the United States for the 
period from 1909 to 1927. The review was limited 
to those cases that involve the constitutional question 
of depriving a person of his property without due 
process. 

The examination discloses the fact that as a general 
proposition the law has accepted the soundness of a 
special tax for special benefits conferred. However, 
since the special benefits may not be capable of mathe- 
matical measurement, the law guards zealously some 
of the inalienable rights of the taxpayer. In the first 
place, the Court will insist that all technicalities be 
observed by those employed in administering such a 
tax. This is particularly true where the legislature 
itself does not determine the various steps in the prepa- 
ration of a special assessment. If the basis of the tax 
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is to be a special benefit and a taxpayer can show that 
he will receive no benefit at all, he may successfully 
prevent the imposition of such an assessment. 

In an Arizona case, decided on December 7, 1920, 
(193 P. 883) the State attempted to assess property 
for a drainage improvement. In determining the 
boundaries of the drainage district, the administrative 
body included property that could not possibly be bene- 
fited by the drainage improvement. As to such prop- 
erty, the Court said that the assessment was uncon- 
stitutional. However, the fact that the assessment was 
to be made on the basis of the value of the property and 
that on such a basis a land-owner receiving little benefit 
would be required to pay much more than a land- 
owner receiving, great benefit did not affect the validity 
of the assessment. The Court said that the mode of 
assessment was up to the legislature. 

In its opinion, the Court quoted the case of Fall- 
brook Irrigation District v. Bradley (164 U. S. 12), 
saying : 

It is plain that the amount of benefits is not susceptible of 
that accurate determination which appertains to a demonstra- 
tion in geometry. Where the fact of some benefit accruing 
to all the lands has been legally found, the adoption of an ad 
valorem method is valid. The way of arriving at the amount 


may be in some instances inequitable and unequal, but that is 
not taking property without due process. 


Furthermore, the Court added that the assessment 
could not be upheld on the theory of general benefits 
to the territory, for obviously this would make it a 
tax subject to a different basis of levy. 

Property owners frequently attempt to combat the 
imposition of a special assessment on the theory that 
they have not been given adequate notice of the pro- 
posed levy and that therefore, their property is being 
taken without due process. In the case of Evans v. 
Beatti (135 S. E. 538), the Supreme Court of South 
Carolina decided on October 18, 1926, that where the 
legislature creates a special tax district and defines it, 
fixes the basis for taxation, and declares that the im- 
provements authorized are for the benefit of property 
owners, the question of necessity of notice is con- 
cluded. 

In this case, the legislature had determined that the 
construction of a proposed highway was for the benefit 
of all the property owners in the highway district, 
and proceeded to levy the tax on the basis of mileage 
of the highways in the county, and also on the as- 
sessed value. The point at issue was, that property 
remote from the road would not receive the same 
benefits as property within the immediate vicinity of 
the road. The Court was emphatic in pointing out 
that the act of the legislature could be attacked only if 
there was an abuse of power or substantial error. 

Numerous cases emphasize the validity of assess- 
ments arising out of the legislative power, and Courts 
will not invalidate such assessments until there is a 
palpable and arbitrary abuse amounting practically to 
confiscation. 

In Branson v. Bush (251 U. S. 182), a railroad con- 
tended that the assessment conferred absolutely no 
benefits upon it, but the Court pointed out that rail- 
road property would benefit, although the extent of 
the benefit was largely a matter of forecast and esti- 
mate, but that such forecast and estimate was based 
on a solid premise of fact and experience and was not 
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a mere speculation and conjecture. It was reasonably 
to be expected, the Court said, that the railroad prop- 
erty would benefit from increased traffic as a result 
of the improvement. 


In the case of Henderson Traction Company v. The 
City of Henderson (198 S. W. 730) the Court said 
that the railroad enjoyed the use of the streets and that 
oiling the city streets preserved and made the streets 
more lasting for the purpose of travel and that a rea- 
sonable part of the cost might therefore be assessed 
against the street railway using such streets, which 
railway would conceivably be benefited by such im- 
provement. 


The extent to which Courts will go in sustaining the 
idea of a benefit where the legislature has seen one 
is clearly shown in the case of Valley Farms Company 
of Yonkers v. The County of Westchester (261 U. S. 
155), decided on February 19, 1923. In this case 
there was a sewer assessment for a sewer system con- 
sisting of a trunk sewer eleven and three-quarters 
miles long in the Bronx Valley connected with an out- 
let sewer extending westward three miles to the Hud- 
son River. A legislative act passed in 1905 provided 
that a dommittee should prepare a map of the assess- 
ment district after a notice to owners had been given 
and also an opportunity to be heard. A supplemental 
act of the legislature in 1917 disregarded this map, 
substituted definite boundaries and directed an assess- 
ment upon all the lands within the boundaries accord- 
ing to the value of the property including improve- 
ments, all parcels being treated alike. Plaintiff showed 
that his property could never utilize any part of the 
sewer system except the lower portion of the outlet 
sewer, and this only through costly connections which 
had not yet been planned. The Court said that ulti- 
mately all the lands within the district might be con- 
nected with some portion of the sewer, and therefore 
it could not be said that such lands derived no benefits 
and that the inclusion of such lands within the district 
was not arbitrary or improper. The assessment in this 
case was levied upon the real property in porportion 
to its value as ascertained for purposes of general tax- 
ation. The Court said that inasmuch as the property 
owner had an opportunity to be heard upon the valua- 
tion of his property for general taxation, he was not 
entitled to a further hearing on that subject when such 
valuations were used as the basis for apportioning 
special assessments. A further element of interest 
in this case lies in the fact that the sewer had been 
completed before the boundaries of the district were 
established, but the Court said that this also was not im- 
portant. 


Frequently property owners will contest a special 
assessment on the theory that the entire state is bene- 
fited by such an improvement and that therefore the 
tax should be general and not limited to a special dis- 
trict. But the Court in Mobile County v. Kimbal (102 
U. S. 691) upheld the statute which imposed upon 
Mobile County the entire cost of improvements of 
river, bay and harbor, notwithstanding the fact that 
these improvements also benefited the whole state. 

In the case of the City of Lafayette v. Tanner (89 
So. 314), decided on June 30, 1921, the Court over- 
looked the question of benefits and resorted to sheer 
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logic in reconciling the idea of a special benefit as the 
basis of a special assessment. In this case defendant’s 
property was bounded in the rear by a street not in a 
sprinkling district, which street therefore was not 
sprinkled, but was bounded in the front by a street 
which was in the district. The Court said that the 
requirement of equality and uniformity of taxation is 
inapplicable to local assessments imposed upon the 
theory of special benefits and that all persons do not 
have to be benefited to the same degree. The appor- 
tionment must have merely a reasonable foundation of 
fairness and equality and must not be arbitrary and 
discriminating. In the case at bar there had to be 
some limit to the sprinkling district and therefore some 
inhabitant had to be near the outer edge and yet within 
the district. 

The decision in the case of Valley Farms Company 
v. The County of Westchester, decided in 1923 and re- 
ferred to above, is in line with the earlier case of Mc- 
Gee v. Walsh (249 M. O. 266), decided in 1913. In 
the latter case the charter of Kansas City empowered 
the common council to establish a sewer district. Under 
this provision in the charter, the boundaries of the 
existing district could not be changed. For reasons 
of economy and necessity and also because it was phys- 
ically impossible to build all the sewers over the entire 
district at the same time, the .council constructed 
sewers in only part of the district but charged the cost 
of such construction against the entire district. The 
plaintiff’s lands lay below the bottom of the sewers 
and could not then or at any time be drained by them 
and it was obvious that the sewers were of no direct 
benefit to such lands. The Court in upholding the 
constitutionality of .the tax said that the law did not 
require that each taxpayer must be benefited by each 
sewer constructed. It was assumed that the city at the 
proper time, when the necessity became evident would 
perform its duty of constructing sewers that would 
drain the plaintiff’s lands and that they would be paid 
for by assesments against all the lands in the entire 
district, although obviously the newer sewers would 
be of no direct benefit to the lands drained by sewers 
already constructed. The benefit, the Court said, was 
in the vested -right to reciprocal contribution from 
other land owners and such a benefit was within the 
rule that no assessment may be made without accru- 
ing benefits. 


Theoretically and from the economic standpoint th 
validity of the special assessment is in the factor of 
benefit conferred upon property assessed. The diffi- 
culty of applying this basis as a practical proposition 
is obvious when the attempts of assessors to levy the 
burden of cost equitably among property owners are 
observed. To a greater or lesser degree, the method 
of apportionment rhust be arbitrary, and in the process 
of such apportionment the economic theory at the basis 
of assessments is often transgressed and occasionally 
mutilated, particularly where individual property hold- 
ers are assessed to an extent obviously greater than 
the benefits received. 


The state finds itself in a dilemma at such a point 
but meets the predicament in as arbitrary a manner as 
the original basis of levy. For example, in the case 
of Swayne v. The City of Hattiesburg (111 So. 818), 
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decided by the Supreme Court of Mississippi in 1927, 
the appellant alleged that the cost of a paving im- 
provement chargeable to her property would be greater 
than the benefits received by her property. The cost 
of the improvement was based in this case on the foot 
frontage of property. There was no question but 
that this basis did assess the defendant’s property for 
more than the benefit of the improvement. The Court 
refused to invalidate the assessment, however, saying 
that if the result of the assessment was to burden an 
abutting owner for more than he was benefited, such 
a result was nevertheless valid for the reason that the 
assessment is really an exercise of the taxing power 
of the State and such taxing power is unlimited. The 
Court obviously begged the question. Further on in 
its opinion the Court attempted to define anew a spe- 
cial assessment by saying that a special improvement 
assessment was the exercise of the taxing power of the 
State for public purposes. 


In the course of its opinion, the Court quoted the 
case of Browning v. Hooper (269 U. S. 396) saying 
that where the legislature is granted full powers over 
the subject, owners of property have no constitutional 
right on the question of benefits. ~The result in this 
case is the furthest that Courts have gone in validating 
a special assessment while still attempting to maintain 
the distinction between a special assessment and a 
general tax. There was a strong dissenting opinion 
in this case, the judge admitting however that on the 
subject of special assessments there was a division of 
authority, one line holding that the benefits need not 
be actual and the other holding that the benefits must 
equal or exceed assessments. The Court admitted that 
the latter was today a minority opinion. 


From the study of about one hundred cases it would 
appear that the true economic significance of a special 
assessment is gradually being lost sight of by the 
Courts. The state is confronted always with the 
proposition of raising revenue. The origin of the 
methods employed in raising revenue may have an 
economic justification, but when the administrative 
burden becomes too great, while the need for raising 
revenue remains the same, the state will seek its justi- 
fication not on the basis of true economic significance, 
but rather on its brute sovereign power to exact from 
its citizens enough to satisfy its needs. Taxpayers are 
rapidly being placed in a position therefore where they 
can no longer combat the state on sound economic 
grounds, but must attempt to withstand the power of 
the state on the ground that the state is acting in a 
totally arbitrary, or capricious, or confiscatory manner, 
or in a manner that is a plain abuse of power. 

All these terms have been used in numberless cases 
that have come up before the courts on complaints of 
taxpayers, and of course refer to the result of the as- 
sessment rather than to the basis of the assessment. 
The definition of what is arbitrary and capricious and 
confiscatory will of course vary at different times and 
in different jurisdictions and of course will often de- 
pend upon the urgency of the need for raising revenue. 
In the last analysis, the state in order to get all the 
revenue that it needs will have to justify its course on 
general theories of taxation where it cannot readily 

(Continued on page 200) 
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Court Decisions 


Additional Taxes—Assessment and Collection—The as- 
sessment and collection of further additional taxes for a 
taxable year is not barred because of a written acceptance 
by a taxpayer of an additional tax liability for such year 
followed by payment, since a binding adjustment of a dis- 
puted tax can be had only in the way prescribed by the 
statute. B. T. A. Dec. 3834 [C. C. H.], affirmed. 

Assessment and collection of additional taxes for the 
fiscal year 1920 are not barred where a waiver was filed in 
March 1925 extending the time for assessment to December 
31, 1925, the deficiency notice was mailed December 11, 
1925, appeal was taken to the Board of Tax Appeals on 
February 5, 1926, and a second waiver was filed on Febru- 
ary 19, 1926 extending the time for assessment for six 
months after the date of the final decision of the Board, 
the order of the Board was made April 16, 1928, and peti- 
tion for review filed with the Circuit Court of Appeals. 
B. T. A. Dec. 3834 [C. C. H.], affirmed.—United States 
Circuit Court of Appeals, Second Circuit, in L. Locwy & 
Son, Inc. v. Commissioner of Internal Revenue. 


Amended Returns.—An importer who added to inventory 
the amount of customs duties paid during the taxable years 
1919 to 1924 which was not applicable to goods sold during 
the year, thus adding the duties paid to the cost goods sold, 
may not later file amended returns in order to deduct from 
gross income all duties paid during the year, either method 
being allowed under the applicable regulations and good 
accounting practice, and the provision of Sec. 234 (a) (3), 
Acts of 1918 and 1921 that taxes paid or accrued during 
the taxable year “shall be allowed as deductions” not being 
mandatory.—Court of Claims of the United States in Lebolt 
& Company v. The United States. No. H-414. 


Business League Classification.—A cooperative corpora- 
tion organized by insurance companies to print and supply 
forms, policies, and other supplies to such insurance com- 
panies, held not exempt as a business league for 1918 under 
Sec. 231 (7), Act of 1918. B. T. A. Dec. 3112 [C. C. H.], 
affrmed.—United States Circuit Court of Appeals, Seventh 
Circuit, in Uniform Printing & Supply Company v. Commis- 
sioner of Internal Revenue. 


Community Property.—The distributive share of a part- 
ner in 1918 profits of a partnership of which he was a 
member prior to his marriage is community property under 
the laws of the State of Washington where such partner- 
ship entered into a new and distinct business after his 
marriage using borrowed capital obtained upon notes signed 
by the taxpayer and his co-partner for the firm, and it did 
not appear that any borrowing was made upon the credit 
of or for the benefit of the property owned by the partner- 
ship prior to the taxpayer’s marriage. Such income was 
properly reported on the community property basis. B. T. 
A. Dec. 3252 [C. C. H.], reversed.—United States Circuit 
Court of Appeals, Ninth Circuit, in B. J. Rucker v. David 
H. Blair, Commissioner of Internal Revenue. No. 5662. 


The interest of the surviving wife in California com- 
munity property should be included in the decedent’s gross 
estate. B. T. A. Dec. 4256 [C. C. H.] affirmed.—United 
States Circuit Court of Appeals, Ninth Circuit, in Griffith 
Henshaw, Executor, Estate of Williem G. Henshaw, Estate of 
William G. Henshaw, Deceased, Griffith Henshaw, as Executor 
of the Last Will and Testament of William G. Henshaw, De- 


ceased, and Griffith Henshaw v. Commissioner of Internat 
Revenue. 


Compensation for Personal Services—Amounts repre- 
senting 25 per cent of the net income received from two 
partnerships and a corporation by a father and credited on 
his books to each of his sons in addition to salaries paid 
pursuant to an agreement entered into in consideration of 
their services and efforts, to be held in trust until such son 
married with his father’s approval or arrived at the age of 
35 years, are deductible as additional compensation. B. T. A. 
Dec. 3794 [C. C. H.], reversed.—United States Circuit 
Court of Appeals, Fourth Circuit, in Louis Cohen v. Com- 
missioner of Internal Revenue. No. 2818. 
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Depreciation of Permanent Improvements on Leased 
Property.—A month to month tenant may not deduct the 
total cost of permanent improvements made on _ leased 
property to adapt it to its own use in the year made, where 
the tenancy extended for a period substantially beyond the 
taxable year in which the improvements were made, but 
may deduct reasonable depreciation over the useful life of 
the improvements. B. T. A. Dec. 2551 [C. C. H.], affirmed, 
—Court of Appeals of the District of Columbia in The 
George H. Bowman Company v. Commissioner of Internal 
Revenue. No. 4720. 


A taxpayer in the business of taking long leases on 
property and subletting is not entitled under Sec. 214 
(a) (8), Act of 1918, to deduct an allowance for deprecia- 
tion on buildings under ninety-nine year leases renewable 
forever requiring the lessee to keep the buildings up to their 
present condition. Decision of the Circuit Court of Ap- 
peals, 27 Fed. (2d) 200, reversed.—Supreme Court of the 
United States in Harry H. Weiss, Collector of Internal Rev- 
enue, V. J. Harry Wiener; C.F. Routzahn, Collector of Internal 
Revenue, v. J. Harry Wiener, Nos. 482 and 483, Oct. term, 
1928. 


Expenses, Deductible—A taxpayer on the cash receipts 
and disbursements basis is not entitled to a deduction in 
1922, 1923 and 1924 for an amount in the nature of a 
deductible expense judicially determined to be due for such 
years and paid in 1926. 

A claim for taxes is not assignable and it is not a debt 
within the meaning of the subrogation laws.—District 
Court of the United States, W. D. of Penn., in Fidelity 
Title & Trust Company, Miriam G. Hostetter, and Helene 
Hostetter, Executors of the Will of D. Herbert Hostetter, De- 
ceased, for use of The Pittsburgh & West Virginia Railway 
Company, v. D. B. Heiner, Collector of Internal Revenue. No. 
3659 Law. . 

Payments by a corporation in 1920 to 1922 equal to 124 
per cent of the net profits for such years pursuant to a 
contractual obligation entered into in 1905, in which year 
the corporation acquired the business of the payees in ex- 
change for stock and agreed to make such payments during 
the existence of the corporation, are deductible as ordinary 
and necessary business expenses. B. T. A. Dec. 4334 
{[C. C. H.], reversed.—United States Circuit Court of Ap- 
peals, Second Circuit in George LaMonte & Son v. Com- 
missioner of Internal Revenue. 


Federal Estate Tax.—The value of bequests in trust to 
charitable purposes following a life estate is deductible from 
the decedent’s gross estate, where the residuary estate was 
bequeathed to the testator’s wife for her life with authority 
to use from the principal any sum “that may be necessary 
to suitably maintain her in as much comfort as she now 
enjoys,” the principal that could be so used being fixed in 
fact and capable of being stated in definite terms of money, 
and the income of the estate being more than sufficient to 
maintain the widow as required. Decision of the Court of 
Claims, 64 Ct. Claims 686, reversed. 

The value of the life tenant’s interest in a bequest to 
charitable interests after such life estate, in determining 
the value of such charitable bequest for estate tax pur- 
poses, should be estimated by mortality tables and is not 
affected by the fact that the life tenant died within six 
months after the death of the testator and before the estate 
tax return was filed—Supreme Court of the United States 
in Ithaca Trust Company, Executor and Trustee under the Will 
of Edwin C. Stewart, v. The United States. No. 267. Oct. 
term, 1928. 


A valid and completed gift of stock by the decedent to 
his wife over two years prior to his death in 1921, was con- 
summated, no part of which should be included in the de- 
cedent’s gross estate, the court holding that the decedent 
intended to do whatever was necessary to complete the 
gift in his wife, and made sufficient delivery effectually to 
pass legal title where the transfers were recorded on the 
corporate books and new certificates issued in the wife’s 
name, part of which certificates was substituted for the old 
certificates of stock used as collateral by banks and the 
balance placed in the decedent’s safe deposit box to which 
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the agent of his wife had access. That the wife had given 
to the decedent, prior to the transfers, power of attorney to 
sign or endorse the stock and to negotiate purchase and 
sale thereof, which power the decedent never exercised, or 
that the income thereof was used in the payment of the 
household expenses and for maintenance of a yacht, under 
powers of attorney, does not establish that the decedent 
did not part with dominion and control over the stock.— 
District Court of the United States, Dist. of Mass., in 
Norman W. Bingham, Jr. et al. Executors of the Will of 
King Upton v. Thomas W’, White, Collector of Internal Rev- 
enue. Law No. 2815. 


The decree of a New Jersey Court of Chancery under 
whose orders the decedent’s interest in a contract for the 
purchase of real estate was sold by his administratrix was 
held to have determined that such interest was real prop- 
erty, and the decision of the Board of Tax Appeals in B. T. A. 
Dec. 2996 [C. C. H.], that it was unable to determine 
that the Commissioner erred in taxing the profit from such 
sale to the administratrix is modified to exclude such profit 
from the gross income of the estate-—United States Circuit 
Court of Appeals, Third Circuit, in Etta Radin, Administra- 
trix of the Estate of Samuel Radin, Deceased, v. Commissioner 
of Internal Revenue. No. 3924. 





The widow’s one-third interest in the property of her 
husband under the statutes of Nebraska should be included 
in her deceased husband’s gross estate under Sec. 302, Act 
of 1924. 

Sec. 302, Act of 1924, is not unconstitutionally arbitrary 
in measuring the estate tax upon the widow's statutory in- 
eterest in her husband’s property by the value of the prop- 
erty that is freed from the decedent's interests and rights 
and powers.—United States Circuit Court of Appeals, 
Eighth Circuit, in A. B. Allen, Collector of Internal Revenue, 
District of Nebraska, v. George F. Henggeler, Adm., etc. 
No. 8218—Jan. term, 1929. 


Reasonable trustees’ fees and attorneys’ fees paid for 
services rendered in marshalling the assets of an estate and 
in paying debts and charges by trustees as trustees under a 
trust deed who were also named as executors of the estate 
in the will which incorporated a trust deed, but who did 
not probate the will, are deductible from the decedent’s 
gross estate under Sec. 403 (a) (1), Act of 1921, such trus- 
tees coming within the definition of executors in Sec. 
400, Act of 1921. B. T. A. Dec. 2490 [C. C. H.], affirmed.— 
United States Circuit Court of Appeals, Eighth Circuit, in 
Commissioner of Internal Revenue v. James D. Bronson and 
George H. Prince, surviving trustees under @ trust created by 
C. N. Nelson, deceased. No. 8165.—Jan. term, 1929. 


Payments made by the executors of an estate to the 
widow of the decedent under an agreement whereby in 
consideration for such payments she agreed not to dissent 
from the will and agreed to relinquish her right to a year’s 
support and her statutory rights in respect to the realty 
and personalty, are not deductible as charges against the 
estate under Sec. 203 (a) (1), Act of 1916. District Court 
decision unreported, affirmed.—United States Circuit Court 
of Appeals, Sixth Circuit, in Lucy G. Briscoe, Ernest J. Bris- 
coe, P. J. Briscoe, Jr., and S. V. Carter, as Executors and 
Trustees of the Estate of Daniel Briscoe, deceased, v. E. B. 
Craig, Collector of Internal Revenue. 

Federal Tax Claims.—The United States has power to 
confer priority for taxes, revenues and debts due it from 
insolvent debtors over those of the states. The claim of 
the United States for 1917, 1918, 1919 and 1920 income 
taxes and penalties due from an insolvent corporation and 
assessed in 1923 has priority under Sec. 3466, Rev. ‘Stats. 
over claims for county taxes due from such corporation 
assessed in 1924 upon specific property in the hands of the 
receiver appointed in 1922, and for claims for county taxes 
assessed against the corporation prior to the appointment 
of the receiver, the decision of the Supreme Court of the 
state (Washington) giving priority over the latter taxes 
relieving the Court of consideration of the effect of more 
completed procedure in the perfecting of the liens under 
the law of the State—Supreme Court of the United States 
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in County of Spokane and County of Whitman, Washington, 
v. The United States of America. On writ of certiorari to 
the Supreme Court of the State of Washington. 

-Gift Tax.—A gift of stock of a corporation organized by 
the devisees of an estate to take over and handle all the 
property of the estate in consideration for the issuance to 
the transferors of all its stock, made before certain securi- 
ties were distributed and while they were still in possession 
of the executors, was properly valued for gift tax pur- 
poses by including the value of the right of the corporation 
to the undistributed securities, since the transferors were 
under legal obligation to convey to the corporation theif 
several interests in the undistributed portion of the estate. 
District Court decision, 29 Fed. (2d) 208, affirmed—United 
States Circuit Court of Appeals, Ninth Circuit, in Anna L. 
Whittell v. John P. McLaughlin, Collector of Internal Revenue. 

Income from Leases.—Amount received by a lessor as 
consideration for an oil and gas lease providing for royal- 
ties is not subject to the capital gain provisions of Sec. 206, 
Act of 1921, such section applying to sales in the sense of 
conveyance of title to property and not to privileges or 
estates or rights created in property for a limited period of 
time. B. T. A. Dec. 2587 [C. C. H.], affirmed.—United 
States Circuit Court of Appeals, Eighth Circuit, in John T. 
Burkett v. Commissioner of Internal Revenue. No. 343 Orig- 
inal—Jan. term, 1929. 


Insurance Companies, Taxable.—A reciprocal or inter- 
insurance exchange operated through attorneys in fact was 
held to be an association carrying on or doing business as a 
mutual insurance company, which was not exempt under 
Sec. 231 (10), Act of 1918 and 1013 (b), Act of 1924, since 
it was not of a purely local character and a portion of its 
income was interest on invested capital, surplus and re- 
serve and amounts collected as premiums and dues were 
not for the sole purpose of meeting expenses, and, as such, 
subject to the capital stock tax imposed by Sec. 1000 (a) 
and (c), Act of 1918.—Court of Claims of the United States 
in American Exchange Underwriters, Elijah R. Kennedy, and 
Joseph S. Irving, a Copartnership Doing Business as Weed & 
Kennedy, Attorneys In Fact and Trustees v. The United States. 
No. F-77. 

Interest on Credits—The date of allowance of a credit 
is the date the Commissioner signed the subsidiary schedule 
directed to the disbursing clerk, in effect amounting to an 
order for the payment of the money, and not the date of 
the Commissioner’s determination that there had been an 
overassessment.—District Court of the United States, Dist. 
of Mass., in Jron Cap Copper Company v. United States of 
America. 

Invested Capital—Value of a sugar plantation paid in 
for stock was fixed for invested capital purposes at the 
price paid therefor by the transferor at a private sale within 
less than two months before the transfer. B. T. A. Dec. 
2951 [C. C. H.], affirmed.—United States Circuit Court of 
Appeals, Fifth Circuit, in Jefferson Planting & Manufactur- 
ing Company, Ltd. v. Commissioner of Internal Revenue. 


No. 5485. 


Accrued interest on installment sales contracts not due 
and payable until after the purchased price was paid in full 
and not paid within the taxable year, may not be included 
in invested capital of a taxpayer keeping books on the 
accrual basis except as to such interest which it consistently 
set up on its books as earned and returned as income in 
the year paid—Court of Claims of the United States in 
Schmoller & Mueller Piano Company v. The United States. 
No. F-327. 


The cash value of tangible assets in excess of the par of 
the stock issued therefor should be included in invested 
capital for 1917 as paid-in surplus where acquired in a 
reorganization of a company effected through the acquisi- 
tion by a reorganization committee of practically all the 
bonds and stock of the old corporation for which the new 
corporation issued all its stock to the committee which was 
distributed to bond holders and shareholders and the pur- 
chase of the assets of the old corporation at a foreclosure 
sale by the surrender of the bonds of the old corporation.— 
District Court of the United States, District of Massa- 
chusetts, in Arizona Commercial Mining Company v. Andrew 
J. Casey, Collector. Law No. 2239. 
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Lessor, Inclusions in Earned Surplus of.—Earned sur- 
plus for 1918 of a lessor should include the value of the 
obligation of the lessee under a lease of railroad proper- 
ties, to pay the principal and interest of the lessor’s in- 
debtedness.—District Court, Dist. of Mass., in Boston and 
Providence Railroad Corporation v. The United States of 
America. Law No. 3307. : 

Losses, Nondeductible—Share of 1919 profits credited 
to a salesman in addition to a salary on the books of a 
corporation under a contract to share profits and losses 
during the contract upon an accounting at the termination 
of the contract, which was terminated in 1921 when the 
losses exceeded the profits, is not deductible in 1919, since 
under the terms of the contract the corporation never 
actually became liable for any amount of profits —United 
States District Court, E. Div., E. Jud. Dist. of Missouri, in 
United States of America v. Block & Kohner Mercantile Com- 
pany, a Corporation. No. 7784. 

Net Loss.—A proportionate part of a net loss sustained 
by a corporation for the fiscal year ending February 28, 
1920, is not deductible under Sec. 204 (b), Act of 1918, such 
section applying only to taxpayers whose taxable year fell 
wholly within the 14-month period provided in that section. 
—United States District Court, No. Dist. of New York, in 
De Haven Manufacturing Company v. United States of 
America. 

Nontaxable Income.—Amounts received by members of 
the administrative staff of two affiliated corporations from 
a fund voluntarily created by the stockholders of the cor- 
porations from the proceeds of the sale of their stock con- 
stitute gifts and not taxable income to the recipient, the 
amounts so paid not being in satisfaction of any obligation 
of the corporation. B. T. A. 3414 [C. C. H.], reversed.— 
United States Circuit Court of Appeals, Third Circuit, in 
C. D. Jones v. Commissioner of Internal Revenue, No. 3933; 
S. J. Livingston v. Commissioner of Internal Revenue, No. 
3934; C. L. Patterson v. Commissioner of Internal Revenue, 
No. 3935; John S. Sommerville v. Commissioner of Internal 
Revenue, No. 3936. 

Personal Service Classification—The statement of the 
Board of Tax Appeals in its Findings of Fact that “the 
petitioner was not a personal service corporation” during 
certain years is an ultimate fact requiring a construction 
of the meaning of the statute and its application to a stipu- 
lated set of primary facts by the reviewing Court. 

An abstract company was not entitled to personal serv- 
ice classification for 1919, 1920 and 1921, where all the 
principal stockholders were not regularly engaged in the 
active conduct of the business and capital was a material 
income producing factor. B. T. A. Dec. 2441 [C. C. H.], 
affirmed.—United States Circuit Court of Appeals, Eighth 
Circuit, in St. Paul Abstract Company v. Commissioner of 
Internal Revenue. No. 342, Original—January term, 1929. 

Property Rights, Transfer of—Annual payments received 
by an assignor of options for mining leases, measured by 
the quantity of ore produced under such leases, under a 
contract entered into prior to March 1, 1913, constitute 
taxable income in excess of the amount constituting a 
return of the March 1, 1913, value of the contract right to 
such payments, the return of capital being such proportion 
of the annual payments as the March 1, 1913, value is to 
the aggregate of the face amounts of the estimated pay- 
ments during the period of the leases or the life of the 
mines, whichever is the less. 

The value of the contract right to receive certain pay- 
ments at date of the decedent’s death is the basis under 
the 1918 Act for determining the portion of such payments 
received by his executor-trustees that constitute taxable 
income.—United States Circuit Court of Appeals, Sixth 
Circuit, in Adda Eldredge, Albert E. Miller, and Peter W. 
Phelps, Executors of the Estate of Arch B. Eldredge, Deceased, 
v. United States of America. Decision of District Court, 
W. D. Michigan, No. Div., reversed. 

Property Sales.—Profit from the sale of real estate is 
taxable in 1920 to a decedent on the cash receipts and dis- 
bursements basis where, pursuant to a written contract of 
sale entered into in 1919, 2%4 per cent of the purchase price 
was paid in 1919 and the balance was paid in 1920 in cash 
and a purchase money mortgage. District Court decision, 
26 Fed. (2nd) 489, affirmed.—United States Circuit Court 
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of Appeals, Fourth Circuit, in Gideon N. Stieff et al., Execy- 
tors v. Galen L. Tait, Collector of Internal Revenue. 

Recovery of Taxes, Suits for.—Suit for recovery of taxes 
is precluded where paid pursuant to an offer in compromise 
“in full settlement and compromise” of all civil and crim- 
minal liability in connection with taxes for certain years, 
accepted by the Government, the provision in the offer that 
neither the offer of compromise nor any payment made or 
action taken thereunder “shall be used as an admission by, 
or offer in evidence against” the taxpayers “in any future 
action or proceeding of any nature whatsoever” being re- 
pugnant to the general purpose of the contract and not 
enforceable. 

Suit may not be maintained for recovery of taxes paid in 
1920 pursuant to an offer in compromise, held to have been 
paid voluntarily and without protest.—Court of Claims of 
the United States in Herbert Du Puy v. The United States. 
No. E-209. 

The taxpayer may not recover in a suit for recovery of 
taxes an amount of tax based on a ground not stated in 
the claim for refund, a claim for refund without specifying 
the grounds upon which the claim is based, and not sworn 
to nor upon Form 46 as required by the applicable regula- 
tions, being insufficient, and a statement in the brief for 
the Government that one of the issues of fact was whether 
the taxpayer was entitled to the additional deduction 
claimed, in view of the general denial in the pleadings of 
the taxpayer’s allegations in its declaration, not constitut- 
ing a waiver of compliance with the statute and the regula- 
tions.—District Court of the United States, District of 
Massachusetts, in Arizona Commercial Mining Company v. 
Andrew J. Casey, Collector. Law No. 2239. 

Salaries, “Reasonable” Allowances for.—The petition for 
review of the decision of the Board of Tax Appeals, in 
Twin City Tile and Marble Company v. Commissioner of 
Internal Revenue, Dec. 2442 [C. C. H.], was dismissed by 
the United States Circuit Court of Appeals, Eighth Circuit, 
the court holding that the denial of certain allowances 
claimed on account of salaries paid by the petitioner in the 
years 1919, 1920 and 1921, was correct, in that the evidence 
showed the payments to have been a distribution of divi- 
dends under the guise of salaries. No. 8133—Jan. term, 
1929, 

Statute of Limitations—Waivers—An unlimited waiver 
filed February 6, 1923, as to the determination, assessment 
and collection of taxes for the years 1917-1920, for which 
years notices of deficiencies were mailed on December 18, 
1925, did not expire for the six-months period ending June 
30, 1918 and the fiscal year 1919, on April 1, 1924 because 
unlimited waivers for the year 1917 expired on such date 
and was effective to extend the statutory period for such 
taxable periods, where signed by the Commissioner prior to 
the running of the statutory period, and not previously 
withdrawn by the taxpayer, no notice of the Commissioner’s 
acceptance being required by the statute, and where no 
notice was given to the Commissioner by the taxpayer that 
he would regard the waiver at an end after a reasonable 
time from the date of such notice. B. T. A. Dec. 3324 
[C. C. H.], affirmed. 

A waiver of determination, assessment and collection of 
1919 taxes should be read disjunctively so as to authorize 
assessment or collection of any tax due, and collection of 
taxes for the fiscal year 1919 was held not barred on 
October 5, 1925 where the statutory period was extended 
by an unlimited waiver. B. T. A. Dec. 3324 [C. C. H.], 
affrmed.—United States Circuit Court of Appeals, Second 
Circuit, in The Greylock Mills v. Commissioner of Internal 
Revenue. 

Stock Rights—When Taxable as Dividends.—Rights is- 
sued to its stockholders in 1921 by a corporation to sub- 
scribe to stock of another corporation to which it had 
transferred certain assets in exchange for all its capital 
stock constitute a taxable dividend to the extent of the fair 
market value of the rights when received. B. T. A. Dec. 
4304 [C. C. H.]. affirmed.—United States Circuit Court of 
Appeals, Second Circuit, in Estate of Edwin D. Metcalf 
(Carrie W. Metcalf et al., as Executors) v. Commissioner of 
Internal Revenue. 


(Continued on page 198) 
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N THE April number, p. 151, announcement was made 

of the rate provisions of the Arkansas income tax law, 
recently enacted. An interesting feature of the statute, 
pointed out by the Bulletin of the American Institute of Ac- 
countants, is the provision of Art. 5, sec. 5, par. 3, that 
“whenever a return is filed and a certified public accountant, 
duly authorized under the law of Arkansas, certifies that he 
has made an audit of the taxpayer’s records for the income 
year and has prepared the return to which his certificate 
is attached, such return shall be accepted by the commis- 
sioner as prima facie true and correct.” 

Any certified public accountant who makes a false cer- 
tificate to any return as filed and offered to the commis- 
sioner pursuant to the provision quoted is, under Article 6, 
sec. 30, par. 7, guilty of a felony, and, upon conviction, 
liable to fine or imprisonment and cancellation and revo- 
cation of his certificate. 


N INNESOTA numbers among the many states in 

which the operation of a general property tax is prov- 
ing unsatisfactory, because of the excessive burden on the 
agricultural industry and urban real estate. Though various 
forms of remedial proposals in the form of bills have been 
introduced in the legislature, it does not appear probable 
that a way out will be agreed upon at this session. A bill 
in behalf of an amendment to the Constitution to permit 
an income tax was voted down. 


AN INTERESTING argument in support of removal of the 
\ income tax on capital gains resulting from the sale of 
securities has been advanced by Charles E. Mitchell, chair- 
man of the National City Bank, New York. He is credited 
with the opinion that investors and speculators are unwill- 
ing to liquidate and take their profits because of the large 
taxes which face them with the present surtax operating. 
In further elaboration of this thesis he is quoted as 
follows: 

“In this tax lies, we believe, one of the prime causes of 
the present difficulty. It has created artificiality in the 
security markets, in the credit structure and in interest 
rates. 

“The existing credit situation is already having its effect 
upon business and threatens to undermine the natural and 
justifiable prosperity of the country to an increasing degree 
unless a corrective is promptly found. 

“A corrective is suggested which would be helpful to- 
ward the elimination of the credit problem of the moment 
and the re-establishment of normal conditions, returning 
industry, commerce, agriculture and finance to the full 
swing of an unendangered prosperous stride.” 

_This contention has brought to us the following ques- 
tions: 

“How would the sudden dumping of securities as the 
tesult of legislative encouragement of their sale be bene- 
ficial either to the credit, security-market or general busi- 
ness situation? What, if any, social or business benefit 
would accrue if those who have held stocks for two years 
or more during an unprecedented bull market took their 
paper profits and permitted buyers at the current high 
Price level to stand actual, not paper, losses? Would an 
intelligent investor who has held stocks which during the 
past two years and more have immensely increased in value 
he prevented from liquidating on account of a 12% per cent 
tax if he had reason to believe a decline in prices was 
imminent which would cause him a greater loss, paper or 
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otherwise? Why does tax liability affect security trans- 
actions more than any other kind? Why would one, in 
so far as tax liability is concerned, be more deterred from 
taking a profit on an investment or speculation turnover 
of stocks or bonds than he would from any other kind of 
a business or professional turnover?” 

To properly consider these questions would require a 
lengthy and probably a fruitless discussion. But, without 
entering into the argument, our reaction is that though 
there may be those so obsessed by aversion to paying taxes 
that their business judgment is warped, yet it is difficult 
to believe other than that such cases are so few that they 
do not appreciably affect either the security market or the 
credit situation. 


EW YORK was the last of the states to join the pro- 

cession of those levying a gasoline tax. Oregon 
adopted the first tax of tHe kind in 1919 and within four 
years thirty-five states had followed suit. By 1925 all of 
the states excepting Illinois, Massachusetts, New Jersey 
and New York levied such a tax. 

In New York the gasoline bill during its progress 
through the legislature received support as a farm relief 
measure. It is expected to produce a revenue of $26,000,000, 
75 per cent of which will go into the state treasury to be 
devoted exclusively to construction, maintenance and re- 
pair of highways and bridges under the direction of the 
State Superintendent of Public Works. The other 25 per 
cent will be divided between the counties and New York 
City, the latter getting a flat 5 per cent of the total 


and 
the counties dividing the remaining 20 per cent in pro- 
portion to their dirt mileage. 


N A RADIO address delivered on March 30, Secretary 

Mellon indicated awareness of the agitation by one or 
more newspapers for further reduction in the income tax 
rate on earned income, but gave little indication that such 
a reduction could soon be expected. On that subject, he 
was reported by the New York Times as having said: 

“At present there is a growing demand for further reduc- 
tions in taxes on earned income. It is a position with 
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which I have always been in sympathy, as is evidenced by 
the recommendations which the Treasury made to Congress 
as long ago as November, 1923. At that time the Treasury 
said: 

“*The fairness of taxing more lightly income from wages, 
salaries and professional services, than the income from a 
business or from investment, is beyond question. In the 
first case, the income is uncertain and limited in duration; 
sickness or death destroys it and old age diminishes it, 
In the other the source of income continues; it may be dis- 
posed of: during a man’s life and it descends to his heirs.’ 

“The treasury is still of this opinion and will be glad to 
see these principles still further carried into law whenever 
revenues justify such action.” 


STATEMENT submitted by Benjamin H. Littleton, 
chairman of the Board of Tax Appeals, in connection 
with the brief filed by the Federal Tax Committee as amici 
curige in the case of Old Colony Trust Co. et al. v. Commis- 
sioner of Internal Revenue before the Supreme Court, shows 
that in the ten-month period from June, 1928, to and in- 
cluding March, 1929, there were 4,313 appeals docketed by 
the Board, and during this time 7,595 cases were decided— 
1,410 by opinion on the merits; 5,014 upon stipulation or 
agreement of deficiency, and 1171 by memorandum 
order of dismissal. 





4 


or 


JARIOUS new income tax reduction proposals are being 

devised in rather premature anticipation of a Treasury 
condition, on the basis of the rates under the new law, which 
will warrant any substantial decrease in revenue if the pres- 
ent debt reduction program is followed through. Ample 
time, accordingly, appears to be available for a modern 
scientific approach to the tax-rate reduction problem. With 
that objective in mind, as well as the desirability of the 
application of good sportsmanship in the matter, we are 
moved to wonder if it would be other than an appropriate 
guide for Congress to determine which form of tax relief 
would be the most widely delectable by means of the popu- 
larized blindfold test. 
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Treasury Roster of Tax Refunds 

N CONFORMITY with the publicity policy in the 

matter of tax refunds adopted by the Treasury De- 
partment, announcement has been made of the follow- 
ing overassessment determinations : 
In re: Estate of William Waldorf Astor, The Farmers 
Loan and Trust Co., Trustee, New York, N. Y. Amount, 
$4,635,530.49. ' a: ; 

This overassessment is due to the decision of the United 
States Circuit Court of Appeals, Second Circuit, in the case 
of this taxpayer.—Farmers Loan and Trust Company, Trustee 
vy. Bowers, 29 Fed. (2d) 14. 

In re: The Hoffheimer Brothers Company, Cincinnati, O. 
Amount, $62,597.58 (refund, $51,468.74; interest, $11,116.54; 
costs, $12.30). Overassessment due to a decision of the 
United States Circuit Court of Appeals, Sixth Circuit, in 
the case of this taxpayer for the fiscal year ended June 30, 
1918. Dean v. The Hoffheimer Brothers Company, 29 Fed. 
(2nd) 668, 

In re: Trust Company of Georgia, Atlanta, Ga. Overassess- 
ment for the year 1919, $259,097.93 (refund, $199,258.53; in- 
terest, $59,827.80; costs, $11.60). Overassessment due to de- 
cision of United States Circuit Court of Appeals, Fifth Dis- 
trict, in Rose v. Trust Company of Georgia, 28 Fed. (2nd) 767. 

I: re: Barker Bros., lic., Los Angeles, Calif. Overassess- 
ments—1917, $17,365.04; 1918, $25,188.44 (refund—1917, 
$12,171.76; 1918, $17,684.67; interest—1917 & 1918, $12,697.05). 
Overassessment due to decision of United States District Court, 
So. Dist., Calif., in Barker Bros. Inc. v. Carter, unreported. 

Inre: Fisk Rubber Company, New York, N. Y. Overassess- 
ment for year 1920, $216,269.90 (credited, $105,548.69; refunded, 
$110,721.21). The overassessment resulted from a reduction 
in the inventory valuation as of December 31, 1920. 

In re: P. Lorillard and Company, New York. Overassess- 
ment fer year 1920, $236,554.93 (credited, $85,002.88; refunded, 
$151,552.05). Overassessment of $235,828.71 caused by in- 
crease in inventory value as of January 1, 1920. The balance 
of the overassessment is caused by a deduction from the re- 
ported income representing the depreciated cost of a capital as- 
set permanently discarded during the taxable year. . Section 
234 (a) (4) of the Revenue Act of 1918; Article 142 of Regu- 
lations 45: Appeal of King Lumber & Oil Co., 4 B. T. A. 
1253. The adjustments were made in accordance with a stipu- 
lation approved by the Board of Tax Appeals, Docket No. 
24434. 

In re: Dallas Brass & Copper Co., Chitago, Ill. Overassess- 
ment, for year 1918, $31,212.49 (abated). Redetermination of 
profits tax liability made under provisions of Section 327 and 
328 of the Revenue Act of 1928 in accordance wéth a stipula- 
tion approved by the Board of Tax Appeals, Docket No. 2629, 
on authority of decision in Appeals of Davis end Andrews 
Company, 2 B. Y. A. 328; FE. B. Ficklen Tobecco Company, 10 
| io ae GE 


Significant Decisions of the Board of Tax 
Appeals 


Financing Costs, Deductions for.—In 1921, the petitioner 
issued $800,000 of Serial Debenture Gold Notes, which, it 
alleged, were sold through a bank at par, less a commission 
of 5 per cent. The petitioner paid to the bank so-called 
commissions of $40,000, plus $400 representing the cost of 
documentary stamps, and claimed the entire amount of 
$40,460 as a deduction from income for 1921. The respond- 
ent prorated the amount over the life of the notes, and 
allowed $8,206.25 as a deduction from 1921 income. The 
petitioner kept its books upon an accrual basis. Held, that 
the $400 stamp tax constitutes an allowable deduction from 
gross income for 1921; and held further that the $40,000 of 
so-called commissions represents in effect bond discount, 
and should be prorated over the life of the notes. 

This case was distinguished from the Bolinger Franklin 
Lumber Co. case, Dec. 2550, 7 B. T. A. 402-405, in that in 
this case the majority opinion of the Board holds that the 
amount paid, which was called commission, was not in 
fact commission, while in the Bolinger Franklin Lumber Co. 


case, the question was the deductibility of commissions 
paid. 
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Murdock and Green dissented—Thompson Oil & Gas 
Company v. Commissioner, Dec. 4972 [C. C. H.], Docket 
No. 10600. 


Loss or Gain—Exchange of Notes for Property and 
Stock.—As a result of a reorganization of the John Russell 
Cutlery Company effected on December 15, 1923, the peti- 
tioner, then being the owner and holder of promissory 
notes issued by the cutlery company in the amount of 
$297,500 and another note of $100,000 secured by stock of 
the cutlery company and all representing a cost to the peti- 
tioner in the amount of $397,500, and also being then the 
original payee and holder of a note in the amount of 
$120,000, issued and representing a script dividend declared by 
the cutlery company in February, 1920, but which repre- 
sented no element of cost to the petitioner, exchanged all 
of these notes and surrendered the collateral and received 
therefor 1200 shares of the newly issued stock of the cutlery 
company at an agreed value of $102,000 and a conveyance 
of the real estate and factory equipment of safd company 
at an agreed valuation of $300,000. Held, that the peti- 
tioner in exchange for notes representing a cost of $397,500 
received stock and property at a valuation of $402,000 and 
then realized a gain in the amount of $4,500. 

Trussell in a dissenting opinion said in part: “The most 
conspicuous fact disclosed by this record is that a reor- 
ganization of the cutlery company was brought about on 
December 15, 1923, and a complete recapitalization of the 
company resulted. I am of the opinion that this reorgani- 
zation and recapitalization was of such a character as is 
contemplated by Section 202 (c) (2) of the Revenue Act of 
1921 and that no gain or loss should be predicated upon 
these transactions.”—Turners Falls Power & Electric Co. v. 
Commissioner, Dec. 4973 [C. C. H.], Docket No. 26306. 


Partnership Income.—The petitioners, attorneys at law, 
making their returns on the cash receipts basis, performed 
numerous separate legal services for a dealer in coal prop- 
erties, such services extending over a period from 1909 to 
1915, when their client’s affairs were placed in the hands of 
receivers. In the latter year the petitioners acquired a 
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judgment for the value of their services and interest. The 
judgment, plus interest to date of payment, was paid in 
cash in 1920 and the Commissioner determined that the 
entire amount received in cash was income to the peti- 
tioners for that year. Held, that the portion of the amount 
received in 1920 which represented the value of the com. 
pleted services performed prior to March 1, 1913, plus in. 
terest thereon to that date, was not taxable income in 192) 
where the evidence showed that the March 1, 1913, value of 
such portion equaled the amount received therefor— 
William J. Kyle v. Commissioner; Patrick D. Reinhart y, 
Commissioner, Dec. 5030 [C. C. H.], Docket Nos. 16701, 
16702. 





Where both a partner and a partnership of which he was 
a member kept their accounts on a cash receipts and dis- 
bursements basis, and each had the same accounting year, 
and where the partner died within such year, held that they 
should return for income tax the share of such decedent in 
the partnership income for the period ending with his death, 
irrespective of whether such share was distributed or not, 
the said share of income to be computed as of the date of 
such partner’s death—Maurice L. Goldman et al., Executors 
v. Commissioner, Dec. 5051 [C. C. H.], Docket No. 18330, 
Four members of the Board—Trussell, Green, Milliken and 
Van Fossan dissented from this decision. 

Pleadings.— Where the pleadings present an issue of law 
and the proceeding is submitted for final determination 
solely upon such pleadings, and it appears that the plead- 
ings also present an issue of fact which the Board is with- 
out means of determining and the determination of which 
is essential to the Board’s granting the petitioners any re- 
lief, the Board will decline to determine the issue of law 
because to do so would be futile in the circumstances. — 
J. G. Fernandez and Faustino Ceyanes, Executors v. Commis- 
sioner, Dec. 5047 [C. C. H.], Docket No. 19184. 

Property Distributions Taxable as Dividends.—In 1922 
the Manufacturers National Bank and the Citizens Na- 
tional Bank were merged by the contribution by each of 
an equal amount of assets. The petitioners received stock 
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in the new institution by exchanging share for share. The 
excess assets of the Manufacturers National Bank were 
conveyed to certain trustees who in turn distributed a part 
of such assets to the stockholders of the Manufacturers 
National Bank. Held, that the transfer to the trustees 
constituted a declaration of a dividend which became in- 
come to the stockholders when paid to them by the trustees. 

The facts in this case, according to the majority opinion, 
are analogous to those in the Appeal of R. G. Hubbard, 
Dec. 982, 2 B. T. A. 1287. 

Phillips, dissenting, contends that the question here was 
much the same as the Supreme Court had before it in 
Hellmich v. Hellman, 276 U. S. 233, where it reached the 
conclusion that the payments there in question were not 
dividends. He would place the distribution in the category 
under Section 202 (e), Revenue Act of 1921.—Wlliam E. 
Fulton v. Commissioner; William Shirley Fulton v. Commis- 
sioner, Dec. 4974 [C. C. H.], Docket Nos. 14260, 19401, 
29646, 15590, 19884. 

Procedure Before the Board.—Where a former decision 
of the Board is neither pleaded nor introduced in evidence, 
and where it is stipulated that a question of law is sub- 
mitted to the Board for decision, and where it is asserted 
for the first time in a brief filed by counsel that the de- 
cision of such question is res adjudicata, Held, that such 
contention has no merit.—Reserve Natural Gas Company of 
Louisiana v. Commissioner, Dec. 4965 [C. C. H.], Docket 
Nos. 14185 and 17707. 

Property Exchange for an Agreement to Pay an An- 
nuity.—In John C. Moore Corporation v. Commissioner, Dec. 
5005 [C. C. H.], Docket No. 18861, there was presented 
an interesting issue as to the proper treatment, for the 
purposes of the income tax, of a transaction by which one 
acquires property in exchange for an agreement to pay an 
annuity over an indefinite period. Some of the questions 
which the opinion (Phillips) holds necessary to be kept 
in mind in reaching a conclusion are: 

“Do the annual payments represent cost of the property? 
If so, how is the cost to be determined if the property is 
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sold before the annuity contract has been performed, or, 
which is a variant of this inquiry, what cost does the prop- 
erty have for the purpose of depreciation? If the annuitant 
dies before payments have been made which equal the value 
of the property, has the purchaser realized a gain or, con- 
versely, if the payments exceed the value of the property, 
has there been a loss? Some of these questions are within 
the framed issues in this case; the others must be in mind 
in reaching our conclusion.” 

The Board held that in entering into an agreement with 
the owner of real estate to pay her an annuity as the con- 
sideration for the conveyance of such real estate, the peti- 
tioner entered upon an annuity venture upon which gain or 
loss is to be computed; that to the extent that each annual 
payment is in excess of the present value of such payment 
at the time when the annuity contract was undertaken it 
is deductible in computing income, but that where a cor- 
poration, without consideration, increases the amount of its 
obligation under an annuity contract, the additional pay- 
ment may not be deducted. Trussell and Milliken dis- 
sented. 

Statute of Limitations—A Texas corporation was dis- 
solved June 13, 1919; the statutes of that State continued 
the existence of the corporation for a period of three years 
and gave the trustees of the corporation authority for that 
period to settle the affairs of the corporation, and also pro- 
vided that the corporate existence might be longer con- 
tinued by the appointment of a receiver. No receiver was 
appointed. More than three years after the dissolution of 
the corporation, the former president of the corporation, 
who had also been one of its trustees, signed a consent on 
behalf of the dissolved corporation purporting to extend the 
period of limitation for assessment and collection of any 
tax found to be due by the corporation. Held, that such 
former officer of the corporation was without authority to 
act beyond the three year period; that the consent executed 
by him for the corporation was invalid and did not suspend 
the running of the statute of limitation. Held, further, that 
inasmuch as the deficiency was not assessed against the cor- 
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poration within five years from the date the return was 
filed, and the notice of the Commissioner's determination 
that petitioner was liable for the deficiency of the corpora- 
tion as a transferee of its assets, was not mailed within one 
year after the expiration of the period of limitation for as- 
sessment of the tax against the corporation, the petitioner 
is not liable for the deficiency —J. C. Hunt v. Commissioner, 
Dec. 5060 [C. C. H.], Docket No. 19888. Phillips, Smith 
and Arundell dissent on the ground that the petitioner has 
by his acts estopped himself to deny that the waiver was 
valid to extend the statute. 

Tangible Property, Statutory Definition—A contract to 
purchase and sell gas was held to be “tangible property” 
as that term is defined in Section 325 (a) of the Revenue 
Acts of 1918 and 1921.—Reserve Neturel Gas Company of 
Louisiana v. Commissioner, Dec. 4965 [C. C. H.], Docket 
Nos. 14185 and 17707. 

Where a stockholder in a liquidated corporation assigns 
his portion of the liquidating dividend to another, the as- 
signee was held not a transferee of assets within the mean- 
ing of Section 280, Revenue Act of 1926. 

Petitioners held not to be in a position to question the 
constitutionality of Section 280, Revenue Act of 1926.— 
Grend Repids National Bank v. Commissioner; Phelps-Waters 
Company v. Conunissioner, Dec. 5010 [C. C. H.J, Docket 
Nos. 19327, 19419. 

Van Fossan, Green, Milliken, Lansdon, Trussell and 
Morris dissented. The principal objection in the dissenting 
opinions was to the application of the principle established 
in Hatch v. Dane, 101 U. S. 205, to tax liability of trans- 
ferees. That decision of the Supreme Court extended the 
so-called trust fund doctrine to include liability of stock- 
holders to creditors of a corporation to the extent of unpaid 
subscriptions to capital stock. 


Court Decisions 
(Continued from page 192) 

Tentative Returns—Held to Start Running of Statute of 
Limitations.—The filing of a tentative return on Form 
1031-T for the taxable year 1918 is sufficient to start the 
running of the statutory period of limitation on assessment 
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In the April number of THe Nationa Income Tax MaGa- 
ZINE an article by Dr. Kahn, entitled “The Status of the 
United States Board of Tax Appeals as a Judicial Body,” was 
published, but as a result of the failure of the photographer to 
properly identify two photogrephic prints, the exceedingly re- 
grettable crror was meade of using, on the first page of the 
article, a photograph of Professor Benjamin Harrow, of New 
York, instead of that of Dr. Kahn. 
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and collection, such return amounting to more than an 
agreement for an extension of time since it was effective as 
a return for certain purposes under the statute.—District 
Court of the United States, E. Dist. of So. Carolina, jn 
Brendon Corporation v. John I. Jones as Collector of Internal 
Revenue for the District of South Carolina. This decision js 
contrary to the decision of the Circuit Court of Appeals, 
Fifth Circuit in Florsheim Bros. Dry Goods Co. v. U. S., 29 
Fed. (2d) 895, and to the consistent holdings of the Board 
of Tax Appeals, e.g.: Dallas Brass & Copper Co., Dec. 1279 
{C. C. H.], 3 B. T. A. 856, 864; Boston Hide & Leather Co,, 
Dec. 1935 [C. C. H.], 5 B. T. A. 617; S. Walter Kaufman 
Dec. 4636 [C. €. H.], 14 B. T. A. 602; Reliance Mfa. Co., 
Dec. Zoe (t.. ©.  F-R. T. As SS. 

Transferees, Taxation of.—No return was made in a legal 
sense, as required under the Act of October 3, 1917, where 
a corporation, dissolved prior to the enactment of such 
Act, made returns for the taxable period ending June 30, 
1917, under the Acts of 1916 and of March 3, 1917, but none 
under the Act of October 3, 1917. 

Collection by a suit brought under the trust fund doctrine 
against the transferees of corporate assets more than six 
years after assessment of corporate taxes for the taxable 
period ending June 30, 1917, for which period no return 
was filed as required by the Act of October 3, 1917, assessed 
against a dissolved corporation in January, 1920 on the 
basis of an audit by government agents, is barred under 
Section 278 (d), Act of 1926. District Court decision, 
25 Fed. (2d) 746, affirmed. 

Section 280, Act of 1926, is cumulative and does not bar 
a suit brought against the transferees of corporate assets 
under the trust fund doctrine for taxes assessed against a 
dissolved corporation. District Court decision, 25 Fed. (2d) 
746, affirmed—United States Circuit Court of Appeals, 
Eighth Circuit, in Usted States of America v. Nelson B. 
Updike, ct al., No. 8241—March 21, 1929; Nelson B. Updike, 
et al., v. United States of America, No. 8244. 

Transfers in Trust.—Property transferred in trust by a 
decedent in 1912 under a deed of trust reserving to the 
grantor powers of revocation and of appointment by will 
should be included in the gross estate of the decedent dying 
in 1921, under the rule in Reinecke v. Northern Trust Co., 
decided by the Supreme Court on January 2, 1929. (See 
NATIONAL INcomME TAx MacGaztne, Feb., 1929, p. 70.)— 
Court of Claims of the United States in Howerd M. Henna, 
Executor of Last Will and Testament of H. Melville Hanna, 
Deceased vy. United States. No. H-344. 


No loss was sustained by a taxpayer upon the transfer 
in 1917 of assets to trustees in exchange for all the cer- 
tificates of interest having a fair value equal to their par 
and less than the cost of the assets, under an agreement 
providing for the revocation of the trust with the unani- 
mous consent of the holders of all the certificates and re- 
taining in the transferor the right to purchase any cer- 
tificates sold at their book value plus 6 per cent interest 
and a bonus of 10 per cent. Any loss sustained upon the 
sale by the transferor of such certificates in which he had 
thus retained an interest, can not be measured in the same 
way as if the transferor had parted with the complete title 
to the certificates, and the evidence was held not to show 
the amount, if any, of the loss sustained. 

A petition alleging that the exchange of property for 
certificates created a deductible loss should be dismissed 
where the claim for refund alleged a deductible loss sus- 
tained in connection with the sale of the certificates, since 
the grounds for refund were not the same as those set out 
in the claim for refund—Court of Claims of the United 
States in William Volker v. The United Stctes. No. H-310. 


Trust Funds.—Amounts set aside pursuant to a resolu- 
tion of the board of directors and stockholders of corpora- 
tion from sales of niches and vaults bv a cremation corpora- 
tion for perpetual care of such niches and vaults, sold 
under a representation that the covenant in the deed to main- 
tain the property was backed by a permanent maintenance 
fund and that a portion of the purchase price would be 
placed in such fund, the income from which fund was 
mingled with other income of the corporation and ex- 
pended for maintenance along with other funds, should 
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not be included in gross income. B. T. A. Dec. 333 
[C. C.H.], reversed—United States Circuit Court of Appeals, 
Ninth Circuit, in Portland Cremation Association, a Corpora. 
tion v. Commissioner of Internal Revenue. No. 5661. 

Tax Claims, Priority of —Section 3466, Rev. Stats., grants 
no priority for claims for Federal taxes over a valid mort- 
gage——United States District Court, So. Dist. of New 
York, in North River Coal & Wharf Co., v. McWilliams 
Bros., Inc. E. 40-20. 

Taxes, Deductions for.—Beverage taxes voluntarily paid 
in 1919 in error of law, subsequently refunded, are not 
deductible as losses in the year paid. B. T. A. Dec. 3427 
[C. C. H.], affirmed.—United States Circuit Court of Ap. 
peals, Fourth Circuit, in Jnland Products Co. v. David H 
Blair, Commissioner of Internal Revenue. No. 2811. 


Munitions taxes accrued in 1916 and paid in 1917 are 
properly deductible in 1916 where the books of the corpora- 
tion were held to have been kept on the accrual basis 
except that no reserve was set up in 1916 for such taxes, 
That the cash receipts and disbursements basis only was 
authorized by the statute prior to 1916, and the regulations 
allowed certain items, such as differences in inventory 
value, accounts receivable and payable during such prior 
years, as proper items in a return upon the cash basis for 
such prior years, do not classify such items as cash items 
nor preclude the application of the accrual basis when the 
machinery therefor is provided. District Court decision, 
24 Fed. (2d) 230, affirmed.—United States Circuit Court of 
Appeals, Sixth Circuit, in The Aluminum Castings Company 
v. Carl F. Routschn, individually and as Collector of Internal 
Revenue. 


Special Assessment Taxes on Property 
(Continued from page 189) 
justify itself in the case of special assessments on 
sound economic theories. 

The true theoretical economic basis of the special 

assessment is stated clearly in the case of the Board of 
Directors of Crawford County v. Dunbar (155 S. W. 
96) as follows: 
_ The only justification for special assessments for local 
improvements is in the peculiar benefits which such improve- 
ments bestow upon the particular property assessed and any 
exaction in excess of the special benefit is to that extent a tak- 
ing of property without due process. 

This case was decided in 1913. 

In 1925 the Federal Courts had occasion to pass on 
a case arising in Arkansas (Kansas City Southern 
Railway v. May, 2 F(2d) 680). Instead of speaking 
in positive economic terms the Court talks of using a 
standard of levying assessments that would “probably” 
produce “approximately” correct “general” results. 
The decision thus becomes lost in a maize of generali- 
tics. 

Enough has been said to indicate the development 
of the idea of special assessments in the last twenty 
years. The trend of decisions is away from the true 
economic basis and towards a reliance on the arbitrary 
power of the state to raise revenue by whatever means 
it may find at its disposal. The soundness of the eco- 
nomic justification for special assessments remains the 
same today as it always has been. 

The difficulty appears to be in an administration of 
the assessment along scientific lines. The use of this 
method of raising revenue is being broadened to cover 
any kind of public improvement. As a theoretical 
proposition all public improvements may conceivably 
confer special benefits upon individual taxpayers and 
in the future, the problem will be to segregate that 
portion of the improvement which is general from the 
portion that is special. 
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If Courts were to adhere more closely to the dis- 
tinction between the general tax and the special assess- 
ment, there would be an added incentive for State 
legislators to improve the administrative features of 
tax assessments along more equitable and scientific 
lines. , 

Bibliography 
Lutz, Public Finance (1924). 
Victor Rosewater, Special Assessments (1893). 


Page & Jones, A Treatise on the Law of Taxation by Local 
and Special Assessments (1909). 


One Hundred. State and Federal Court Decisions from 1909 
to 1927. 


Double Tax Relief for Foreign Trade in 
the Revenue Act 
(Continued from page 181) 


he would nevertheless enjoy the foreign-earned income 
exemption (Section 116(a)). 


Income Earned Abroad During Six Months 
Non-Residence Exempt 

The citizen who goes abroad to represent his com- 
pany in foreign markets or for other purposes, or in 
the government service, and is a bona fide non-resident 
of the United States for more than six months during 
the taxable year, is exempt from American tax on 
amounts received from foreign sources if such amounts 
constitute earned income as defined by Section 31 
(Section 116(a)). Such individual shall not be al- 
lowed, however, as a deduction from his gross income 
any deductions properly allocable to or chargeable 
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against amounts excluded from gross income under this 
head. This means that anyone claiming, as a non- 
resident, this exemption for income earned while in 
foreign countries may not deduct from his remaining 
income traveling expenses while on business abroad 
and such other expenditures that were incurred inci- 
dentally to earning the exempted income. 

So long as the services are rendered abroad, the 
income is deemed to be earned abroad irrespective of 
where the payment for them is made or who makes the 
payment. Consequently, if the individual who is 
abroad during the required period—for example, go- 
ing from country to country soliciting business for his 
company or established in one place as its branch man- 
ager—has his company deposit his pay checks to his 
account in an American bank on which he draws from 
time to time, the total amount paid for his services 
abroad is exempt even though he only draws a part 
of it, or even if he draws none at all, while abroad. 

The term “earned income” includes wages, salaries, 
professional fees and other amounts received as com- 
pensation for personal services actually rendered. It 
does not include that part of the compensation derived 
by the taxpayer for personal services rendered by him 
to a corporation which represents a distribution of 
earnings or profits rather than a reasonable allowance 
for the personal services actually rendered. (Section 
3l(a)(1)). 

If the taxpayer is engaged in a trade or business in 
which both personal services and capital are material 
income-producing factors, he may consider as earned 
income a reasonable allowance for the personal serv- 


Conditions in Negotiable Instruments 


This apparent paradox is the title of a leading article by 


PROFESSOR RALPH W. AIGLER 


of the Law School of the University of Michigan, appearing 
in the 


MARCH ISSUE 


THE MICHIGAN LAW REVIEW 


Law School, Ann Arbor, Michigan 







Two or three such leading articles in each issue. 








Tax Decisions:—The important recent decisions in 
all branches of the law are abstracted and anno- 
tated. 


You may place my name on the mailing list of the 
Michigan Law Review and bill me therefor at $3.50 
the year. 


(Inclose this with one of your letterheads to Michi- 
gan Law Review, Law School, Ann Arbor, Mich.) 
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ices actually rendered by him, not in excess of 20 per- 
centum of his share of the net profits of such trade or 
business. 


Profits from Sales to Possessions Apportioned 


Sales between the United States and its possessions 
are intended to be favored by a provision contained in 
Section 119(e). Gains, profits and income derived 
from the purchase of personal property within the 
United States and its sale within a possession of the 
United States or from the purchase of personal prop- 
erty within a possession of the United States and its 
sale within the United States shall be treated as de- 
rived partly from sources within and partly from 
sources without the United States and apportioned’ 
accordingly. 


This is an exception from the rule that income de- 
rived from the purchase of personal property without 
and its sale within the United States, or vice versa, 
shall be treated as derived entirely from sources in the 
country in which sold. 


Special Credit for China Trade Act Corporations 


In the case of a corporation organized under the 
China Trade Act, 1922, a special credit is allowed in 
Section 26(a) against the net income of an amount 
equal to the proportion of the net income derived from 
sources within China which the par value of the shares 
of stock of the corporation owned on the last day of 
the taxable year by (1) persons resident in China, the 
United States, or possessions of the United States, and 
(2) individual citizens of the United States or China 
wherever resident, bears to the par value of the whole 
number of shares of stock of the corporation outstand- 
ing on such date, provided that in no case shall the 
amount by which the tax is diminished by reason of 
such credit exceed the amount of the special dividend 


certified under Section 261(b). 


American Shipping Profits Exempted Abroad 


As the result of most of the important foreign coun- 
tries with income taxes having fulfilled the condition of 
reciprocity required by Section 213(b)(8) of the 1921 
and subsequent Acts, American shipping enterprises 
are exempted from tax on their profits derived almost 
everywhere abroad and where such is the case pay tax 
only in the United States. 


The provision referred to, Section 213(b)(8) of the 
1921-1926 Acts and now found in Section 212(b) and 
Section 231(b) of the Act of 1928, provides for the 
exemption of the income of a non-resident alien indi- 
vidual or foreign corporation which consists exclu- 
sively of earnings derived from the operation of a ship 
or ships documented under the laws of a foreign coun- 
try which grants an equivalent exemption to citizens 
of the United States and to corporations organized in 
the United States. 


Among the countries which either impose no income 
tax or with which the regime of reciprocal exemption 
of shipping profits is in force are the Argentine Re- 
public, Bulgaria, Canada, Denmark, Egypt, France, 
Germany, Great Britain and Northern Ireland, Ire- 
land, Italy, Japan, Norway, The Netherlands, Paraguay, 
Persia, St. Lucia, Siam, Straits Settlements, Sweden 
and Venezuela. 
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The Judicial Status of the Board of Tax 
Appeals 
(Continued from page 178) 


subject to a penalty of $100, to be imposed in independent 
court proceedings. 

Subsequently, by the Act of May 27, 1908 (35 Stat. 403, 
406), members of the Board of General Appraisers were to 
hold office during good behavior subject to removal by the 
President for cause, were invested with the powers of the 
Circuit Courts of the United States in preserving order, 
compelling the attendance of witnesses and the production 
of evidence, and punishing for contempt, and by the Tariff 
Act of 1909 (36 Stat. 11, 99) were given power to establish 
rules of evidence, practice, and procedure. By the Tariff 
Act of 1913 (38 Stat. 114, 186) the Board was authorized 
to exercise “both judicial and inquisitorial functions” in 
determining dutiable value. 

In 1926 Congress changed the name of the Board to 
“United States Customs Court” although the immunities, 
tenure of office, powers, duties, rights, and privileges of 
the members of the Board and jurisdiction, powers, and 
duties of the Board were to remain the same as under 
existing law. 44 Stat. 669. Subsequently in the same year, 
in connection with the Judges Salary Bill (44 Stat. 919, 
920), Congress referred to the tribunal as the Board of 
General Appraisers “which functions as a customs trial 
court.” 

Whether the legislation enacted in 1908 and thereafter 
changed the status of the Board is a disputed point. Cf., 
31 Op. Atty. Gen. 577; United States v. Stone & Downer Co. 
(1927), 274 U. S. 225, 232; United States v. Schwartz & Co. 
(1912), 3 Ct. Cust. App. 24, 32; United States v. Kurtz (1914), 
5 Ct. Cust. App. 144, 146; Fougera & Co. v. United States 
(1919), 9 Ct. Cust. App. 284; 27 T. D. 63; 38 T. D. 712; 40 
T. D. 404. The determination of that question, however, is 
believed to be immaterial to the present argument. 

During the period from 1890 to 1908 the status of the 
Board of General Appraisers was in all essentials similar 
to that of the Board of Tax Appeals today. In comparing 
the two agencies we find (1) the members of both appointed 
by the President for less than life terms and removable by 
the President in his discretion, (2) the determinations of 
both subject to appeal to constitutional courts with the ex- 
ception that determinations of the Board of General Ap- 
praisers on dutiable value are not appealable and that de- 
terminations of the Board of Tax Appeals are appealable on 
questions of law only, (3) neither agency specifically given 
power to punish for contempt but compelled to resort to 
the courts for the enforcement of its subpoenas, (4) both 
agencies in the Executive branch of the Government, 
though the Board of Tax Appeals is independent of the 
Treasury Department while the Board of General Apprais- 
ers was under the general supervision of the Secretary of 
the Treasury (26 Stat. 131, 136, §12; 21 Op. Atty. Gen. 85), 
and (5) both tribunals dependent upon the Treasury De- 
partment for the execution of their decisions. 

The Board of General Appraisers, during the period in 
question, was considered by the courts as exercising ju- 
dicial power. /n re Ven Blankensteyn (1892, C. C. A. 2nd), 
56 Fed. 474, 477; Marine v. Lyon (1895, C. C. A. 4th), 65 
Fed. 992, 994; United States v. Lies (1898), 170 U. S. 628, 
636. During all that period no objection was raised to the 
validity of the legislation creating and empowering the 
Board and providing for the review of its decisions, al- 
though numerous cases involving decisions of the Board 
went to the Federal courts and many of them to this Court. 

Under the existing law appeals in certain cases may be 
taken from the Board of General Appraisers (United States 
Customs Court) to the United States Court of Customs 
Appeals and from such court to this Court by certificate 
for review and determination issued upon certiorari or 
otherwise. Judicial Code, §195; 42 Stat. 858, 970, § 515. 
This procedure by direct appeal from the Board of General 
Appraisers was undoubtedly familiar to the Committee on 
Ways and Means and the Committee on Finance, each of 
which considers both internal revenue and tariff matters. 

Other pertinent examples of officers or agencies in the 
Executive branch of the Government that are vested with 
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authority to make determinations judicial in character sub- 
ject to direct review by a constitutional court, are the 
Federal Trade Commission, under section 5 of the Fed- 
eral Trade Commission Act (38 Stat. 717); the Interstate 
Commerce Commission, the Federal Reserve Board, and 
the Federal Trade Commission, under section 11 of the 
Clayton Act (38 Stat. 730); the Secretary of Agriculture 
under Title II of the Packers and Stockyards Act of 1921 
a 159), and under the Grain Futures Act (42 Stat. 
998). 
D—The Review Proceeding Is Not Lacking in Due 
Process 

This Court and the Circuit Courts of Appeals are not 
to be deprived of jurisdiction on the ground that the stat- 
ute authorizing the review proceeding is unconstitutional 
as lacking in due process. It is true that the procedure 
does not afford the taxpayer any fact-finding by a jury 
or court; but this is unnecessary in view of the alterna- 
tive, rather than the substitutional, character of the remedy 
before the Board. The established suits for refund—against 
the collector at common law and against the United States 
by statute—are preserved and remain available to the tax- 
payer at his option. That these proceedings afford due 
process has never been questioned. Moreover, in customs 
revenue matters it has been held within the power of the 
Congress to deny the taxpayer the right to have a court 
determination upon such a question of fact as dutiable value. 
Passavant v. United States (1893), 148 U. S. 214. Therefore, 
when the taxpayer voluntarily elects to waive these reme- 
dies and go forward under the more convenient procedure 
before the Board, neither he nor the courts can attack such 
procedure as a deprivation of due process. 


SECOND QUESTION: 


Does the Circuit Court of Appeals act as a tribunal of 
original jurisdiction when considering appeals from the 
Board of Tax Appeals? If so, may it under Title 28, United 
States Code, Sec. 346, certify to this court questions deemed 
necessary for the proper decision of a pending cause? 

IT IS SUBMITTED: 

That the Circuit Courts of Appeals may certify to this 
court questions deemed necessary for the proper decision 
of the pending cause. 

In view of the juxtaposition of the two parts of question 
2, it is assumed that the question as to whether the Cir- 
cuit Court of Appeals exercises original jurisdiction or ap- 
pellate jurisdiction when considering the petitions for re- 
view from the Board of Tax Appeals, is deemed necessary 
of determination in order to determine whether the Circuit 
Court of Appeals may in any such case certify questions 
of law to this Court and whether such certification is con- 
stitutionally valid. 

Title 28, United States Code, section 346, to which the 
Court refers in its questions, sets forth section 239 of the 
Judicial Code. Prior to the Act of February 13, 1923 (43 
Stat. 938), section 239 read in part as follows— 

In any case within its appellate jurisdiction, as defined in 
section one hundred and twenty-eight, the Circuit Court of 
Appeals at any time may certify to the Supreme Court of the 
United States any questions or propositions of law concerning 


which it desires the instruction of that court for its proper 
decision; * * 


Members a this Court prepared and submitted to the 
Congress the bill which ultimately became law as the Act 
of February 13, 1925. The bill proposed to amend section 
239 so as to read in part— 


In any case, civil or criminal, in a Circuit Court of Appeals, 
or in the Court of Appeals of the District of Columbia, the court 
at any time may certify to the Supreme Court of the United 
States any questions or propositions of law concerning which 
instructions are desired for the proper decision of the cause; * * ® 


This proposed amendment was retained without change in 
the bill as finally enacted. 

In view of the legislative history of the provision it would 
seem unquestionable that the power of certification by the 
Circuit Court of Appeals is no longer limited to cases with- 
in their appellate jurisdiction as defined in section 128 of 
the Judicial Code, but now extends to any case, whether 
original or appellate, so long as it is a constitutional case 
or controversy. 

In an analysis prepared by Members of this Court of the 
bill above referred to, it is stated in part as follows— 

Section 239: The existing law confines the right of Circuit 
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Courts of Appeals to certify questions to the Supreme Court to 
cases within their appellate jurisdiction as defined in section 128, 
The amendment gives the right in any case in the court. This 
effects no material change, however, as the appellate jurisdiction 
in every case in those courts will be conferred by section 128, 
as amended by the bill. (italics ours)—See Hearings before a 
Subcommittee of the Committee on the Judiciary, United States 
Senate, 68th Congress, 1st Session, on S. 2060, February 2, 1924, 
entitled “Procedure in Federal Courts,” page 13. 

The above statement verifies what section 239 by its very 
language plainly states, namely, that the right of certifica- 
tion exists in any case before the Circuit Courts of Appeals, 
Tere is no limitation dependent upon whether the case is 
original or appellate. 


Of course, as stated in the analysis, the amendment to 
section 239 made no change in the law in force at the time. 
Nevertheless the amendment was potentially capable of 
effecting a change in case any subsequent Act of Congress 
should confer original jurisdiction upon the Circuit Courts 
of Appeals. The amendment would cover the present cause 
even if it were held that the jurisdiction of the Circuit 
Court of Appeals were original. The policy of certification 
from a court of original jurisdiction as expressed in section 
239, as amended by section 1 of the Judges Act of 1925, 
conforms to the policy of section 3 of that Act, which new- 
ly granted the right of certification of questions of law to 
this Court from the Court of Claims. That court is one of 
original jurisdiction and its findings of fact are binding 
upon this Court in review proceedings. 

This Court did not, in its order restoring the present 

case to its docket for reargument, require that the entire 
record be brought before it and no attempt has been made 
to certify the entire case. The Circuit Court of Appeals 
certified only a question of law for instruction by this 
Court. The review by the Circuit Court of Appeals and 
of this Court of decisions of the Board of Tax Appeals is 
required by the Revenue Act of 1926, section 1003 (b), to 
be confined to questions of law. * * * * * * 
It is respectfully submitted that when the siete to 
this Court neither presents the entire record nor certifies 
for instruction the entire case, but only on the contrary a 
question of law, and that when the review of this Court 
is by Act of Congress confined to questions of law, this 
Court is not exercising original jurisdiction in reviewing 
the pending cause upon the certificate therein presented. In 
consequence, section 239 of the Judicial Code, as amended, 
and section 1003 (a) of the Revenue Act of 1926 are not un- 
constitutional as conferring original jurisdiction upon this 
Court by authorizing and recognizing the right of certifica- 
tion in this and similar causes. 

Counsel are of the opinion that there exists a valid right 
of certification by the Circuit Court of Appeals to this 
Court of questions of law in proceedings on petition of 
review from the Board of Tax Appeals before the Circuit 
Court of Appeals, and that while such review proceedings 
are appellate in character, the determination of the charac- 
ter of such proceedings is not necessary in order to reach 
a conclusion upon the right of certification. 


Conclusion 


It is respectfully submitted that the procedure prescribed 
by the Revenue Act of 1926 affording direct and final ju- 
dicial determination of questions of law with regard to tax 
liability, vests in the Circuit Courts of Appeals and in this 
Court jurisdiction upon review which is within the consti- 
tutional power of Congress to confer, and that the Cir- 
cuit Courts of Appeals may validly certify to this Court 
questions of law necessary to a proper decision in such re- 
view proceedings. 


The Committee on Federal Taxation of the American Bar 
Association: 
Albert L. Hopkins, 
Louis A. Lecher, 
Robert N. Miller, 
George M. Morris, 
Hugh Satterlee, 
Murray M. Shoemaker, 


Harry C. Weeks. 
Of Counsel: 


Frederic P. Lee, 
Ellsworth C. Alvord. 
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Death Taxes—Survey of Underlying 
Legal Principles 
(Continued from page 186) 


tax is employed it is possible for the decedent to reduce 
in his will the amount of such outside bequests or to 
provide that the tax shall be borne in the settlement of 
his estate according to the proportionate amount re- 
ceived. In addition, it is necessary to bear in mind that 
in most cases important bequests do not pass to 
strangers and even as to the difference in rates the in- 
equalities of the estate tax are somewhat adjusted by 
the large exemptions usually allowed, now $100,000 un- 
der the Federal estate tax. 


The Incidence of the Taxes 

As to the burden of the tax, the estate tax, by the 
weight of authority, is payable out of the residuary 
estate, but in certain jurisdictions it is held that it is 
assessable pro-rata against the beneficiaries. While this 
meets the particular objection, it reduces the estate tax 
generally to the level of an inheritance tax, except that, 
in so far as the collection of the tax is concerned, the 
computation is simplified and the heirs and not the tax- 
ing officials are alone concerned with the apportionment 
of the tax. Speaking generally of the two forms of 
taxation and to certain of the objections urged, it is 
fundamental to keep in mind that if the rates of tax be 
kept reasonable, generous exemptions allowed, and 
prompt administration given, there can be little pref- 
erence except mere convenience as to either form of 
tax. It is also fundamental to keep in mind that, while 
the inheritance tax rests generally on the principle of 
classifying beneficiaries according to degree of kinship, 
etc., there is much reason to question the philosophic 
soundness of this distinction. Since it is the aggregate 
of wealth that is taxed, and since, whether it is received 
by A or B, it has the same relative utility value, and if 
the immediate exemptions allowed are sufficiently lib- 
eral and the rates progressive, the burden of the tax can 
never affect its philosophy. Again, the classification 
by beneficiary, under which strangers are taxed at 
higher rates than the immediate next of kin, has the 
objection that the particular decedent, in willing his 
property to strangers, has shown that he does not de- 
sire the next of kin to receive it, and if the tax be 
viewed for any purpose as based on the right to trans- 
mit, the question arises as to whether a decedent should 
have a beneficiary penalized because he exercised the 
right to distribute his property rather than have it go 
to those who would take under the statutes of intestacy. 

The question of the form of death duty to be em- 
ployed is of extreme interest but the limitations of this 
treatise do not permit longer review. At present the 
trend seems in favor of the estate tax as such, but the 
inheritance tax is so well grounded by over a century 
of precedent that probably a long period will elapse be- 
fore a different form is generally employed. For the 
present, it is important that the taxpayer understand 
the essential. difference, so that, in making testamentary 
disposition, he can protect the interest of his bene- 
ficiaries and accomplish the distribution of his estate in 
the manner he desires. If he does not wish the resid- 
uary estate to bear the tax, or if he does not wish a 
particular legatee to bear the tax, it is within his power 
to direct a shifting of the burden, so that the natural 
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operation of the law can be overcome. This is a mat- 
ter which should receive careful consideration when- 
ever a will is drafted or a trust created. 

If a decedent dies intestate, the incidence of the death 
tax, whether it be an estate tax or a share tax, falls 
directly on the individual persons actually receiving the 
property pro rata in proportion to the shares received. 
Where the decedent dies testate and makes no provision 
in his will respecting the payment of taxes, the inci- 
dence of the estate tax, as distinguished from the share 
tax, will ordinarily fall in its entirety upon the resid- 
uary estate. 


Business Books 


The Classified Property Tax in the United States, by Simeon 
E. Leland, pp. 491; Houghton Mifflin Co., New York ($3.50). 

This study of the development and operation of the 
classified property tax in the United States was a Hart, 
Schaffner & Marx prize essay in economics in 1926. Its 
publication in book form makes a store of valuable tax 
information readily accessible. It will probably be of 
special value to those residents of states where the hope- 
lessly defective general property tax is the chief source of 
public revenue who have an active interest in legislation 
which will effect a more equitable spread of the cost of 
government. 

A thorough exposition is made of the defects of the gen- 
eral property tax and the degree in which various states 
where serious attempts at remedy have been made have 
succeeded. 

Comprehensive systems of classification of property for 
tax purposes are in effect in Minnesota, North Dakota, 
Kentucky, Virginia and Montana, and a number of other 
states, including Pennsylvania, Connecticut, Maryland, 
Iowa, Rhode Island, Oklahoma, South Dakota and Ne- 
braska, have partial classification. The achievements of 
the classified property tax in these states are the subject of 
the last half of the book. 

It will not detract from interest in what precedes to be 
informed that as the result of his study of tax methods 
Dr. Leland expresses the opinion that “the ideal tax sys- 
tem seems to be a combination of income and property 
taxes” and that “in such a system the property taxes should 
doubtless be classified.” 


GV. Ss 


Federal Income Tax and Estate Tax Laws—Correlated and 
Annotated, Barton and Browning, 1929; John, Byrne & Com- 
pany, Washington, D. C. 

This handy tool for the tax practitioner needs no intro- 
duction, except that the new edition includes the Revenue 
Act of 1928 and in the annotations the Court and Board 
decisions which have effected changes in statutory inter- 
pretation since publication of the previous edition. 

As the Revenue Act of 1928 is primarily an amendment 
of the Revenue Act of 1926, which necessitates comparison 
to determine what portions of the latter act remain in force, 
and in view of the new order in which the sections are 
arranged, correlation of the corresponding sections of the 
various Acts in parallel vertical columns provides a more 
valuable aid than ever before where comparison of the 
provisions of various revenue acts is necessary. 


Income Tax Procedure, 1929, by Robert H. Montgomery, 
pp. 738. Ronald Press Co., N. Y. ($7.50). 

The commentary on this book in the April issue makes 
possible a construction which does not give a fair concep- 
tion of the extent to which the new regulations are incor- 
porated. The general plan of including in this comple- 
mentary volume to Income Tax Procedure, 1927 all provisions 
of the new regulations which differ from those of Regula- 
tions 69, as well as changes in interpretation of the tax 
statutes by the Courts, the Board of Tax Appeals and the 
Treasury Department during the period since publication 
of the companion manual, was carried out. Although the 
preface is dated January 28, 1929, the book was not issued 
until after the new regulations were officially released. 
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Murdock and Green dissented—Thompson Oil & Gas 
Company v. Commissioner, Dec. 4972 [C. C. H.], Docket 
No. 10600. 


Loss or Gain—Excharige of Notes for Property and 
Stock.—As a result of a reorganization of the John Russell 
Cutlery Company effected on December 15, 1923, the peti- 
tioner, then being the owner and holder of promissory 
notes issued by the cutlery company in the amount of 
$297,500 and another note of $100,000 secured by stock of 
the cutlery company and all representing a cost to the peti- 
tioner in the amount of $397,500, and also being then the 
original payee and holder of a note in the amount of 
$120,000, issued and representing a script dividend declared by 
the cutlery company in February, 1920, but which repre- 
sented no element of cost to the petitioner, exchanged all 
of these notes and surrendered the collateral and received 
therefor 1200 shares of the newly issued stock of the cutlery 
company at an agreed value of $102,000 and a conveyance 
of the real estate and factory equipment of said campany 
at an agreed valuation of $300,000. Held, that the peti- 
tioner in exchange for notes representing a cost of $397,500 
received stock and property at a valuation of $402,000 and 
then realized a gain in the amount of $4,500. 

Trussell in a dissenting opinion said in part: “The most 
conspicuous fact disclosed by this record is that a reor- 
ganization of the cutlery company was brought about on 
December 15, 1923, and a complete recapitalization of the 
company resulted. I am of the opinion that this reorgani- 
zation and recapitalization was of such a character as is 
contemplated by Section 202 (c) (2) of the Revenue Act of 
1921 and that no gain or loss should be predicated upon 
these transactions.”—Turners Falls Power & Electric Co. v. 
Commissioner, Dec. 4973 [C. C. H.], Docket No. 26306. 


Partnership Income.—The petitioners, attorneys at law, 
making their returns on the cash receipts basis, performed 
numerous separate legal services for a dealer in coal prop- 
erties, such services extending over a period from 1909 to 
1915, when their client’s affairs were placed in the hands of 
receivers. In the latter year the petitioners acquired a 
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judgment for the value of their services and interest. The 
judgment, plus interest to date of payment, was paid in 
cash in 1920 and the Commissioner determined that the 
entire amount received in cash was income to the peti- 
tioners for that year. Held, that the portion of the amount 
received in 1920 which represented the value of the com- 
pleted services performed prior to March 1, 1913, plus in- 
terest thereon to that date, was not taxable income in 1920 
where the evidence showed that the March 1, 1913, value of 
such portion equaled the amount received therefor.— 
William J. Kyle v. Commissioner; Patrick D. Reinhart vy. 
Saperennen; Dec. 5030 [C. C. H.], Docket Nos. 16701, 
16702. 





Where both a partner and a partnership of which he was 
a member kept their accounts on a cash receipts and dis- 
bursements basis, and each hadgthe same accounting year, 
and where the partner died within such year, held that they 
should return for income tax the share of such decedent in 
the partnership income for the period ending with his death, 
irrespective of whether such share was distributed or not, 
the said share of income to be computed as of the date of 
such partner’s death—Maurice L. Goldman et al., Executors 
v. Commissioner, Dec. 5051 [C. C. H.], Docket No. 18330. 
Four members of the Board—Trussell, Green, Milliken and 
Van Fossan dissented from this decision. 

Pleadings.—Where the pleadings present an issue of law 
and the proceeding is submitted for final determination 
solely upon such pleadings, and it appears that the plead- 
ings also present an issue of fact which the Board is with- 
out means of determining and the determination of which 
is essential to the Board’s granting the petitioners any re- 
lief, the Board will decline to determine the issue of law 
because to do so would be futile in the circumstances.— 
J. G. Fernandez and Faustino Ceyanes, Executors v. Commis- 
sioner, Dec. 5047 [C. C. H.], Docket No. 19184. 

Property Distributions Taxable as Dividends.—In 1922 
the Manufacturers National Bank and the Citizens Na- 
tional Bank were merged by the contribution by each of 
an equal amount of assets. The petitioners received stock 


First volume of a series of research monographs dealing at length with problems of 


An economic evaluation of the various legal restrictions on using residential land. 
Based on a study of 84 deeds of leading subdivision developers. 
include: Restrictions on the Type and Use of Structures, on the Use of Lot Area, 
on Alienation and Occupancy; and Rights, Powers and Duties of the Subdivider. 


A book that should be in the hands of every realtor, every investor in land, every 


Cases and citations 


Single copies, $1.50; special price to subscribers to the Journal 
of Land and Public Utility Economics, $1.00; special rate for quantity purchases. 


The Institute for Research in Land Economics and Public Utilities 
Northwestern University—Wieboldt Hall, McKinlock Campus 


Chicago, [linois 









































May, 


in the 
exces 
conve 
of su 
Natio 
const 
come 
Th 
are 2 
Dec. 
Ph 
much 
Helln 
concl 
divid 
unde! 
Fulto 
sione? 
2964¢ 
Pri 
of th 
and 
mitte 
for t 
cisio! 
conte 
Lous 
Nos. 
Pr 
nuity 
5005 
an i 
purp 
acqu: 
annu 
whic 


——_—_ 








929 


The 
1 in 
the 
De ti- 
dunt 
Om- 
; in- 
1920 
le of 
or.— 
e Y¥. 
5701, 


was 

dis- 
year, 
they 
nt in 
eath, 

not, 
te of 
-utors 
8330. 


1 and 


f law 
ation 
ylead- 
with- 
which 
ly re- 
f law 
ces.— 
mmis- 


1922 

; Na- 
ich of 
stock 


ed 

























May, 1929 


in the new institution by exchanging share for share. The 
excess assets of the Manufacturers National Bank were 
conveyed to certain trustees who in turn distributed a part 
of such assets to the stockholders of the Manufacturers 
National Bank. MHeld, that the transfer to the trustees 
constituted a declaration of a dividend which became in- 
come to the stockholders when paid to them by the trustees. 

The facts in this case, according to the majority opinion, 
are analogous to those in the Appeal of R. G. Hubbard, 
Dec. 982, 2 B. T. A. 1287. 

Phillips, dissenting, contends that the question here was 
much the same as the Supreme Court had before it in 
Hellmich v. Hellman, 276 U. S. 233, where it reached the 
conclusion that the payments there in question were not 
dividends. He would place the distribution in the category 
under Section 202 (e), Revenue Act of 1921—Wiiilliam E. 
Fulton v. Commissioner ; William Shirley Fulton v. Commis- 
sioner, Dec. 4974 [C. C: H.], Docket Nos. 14260, 19401, 
29646, 15590, 19884. 

Procedure Before the Board.—Where a former decision 
of the Board is neither pleaded nor introduced in evidence, 
and where it is stipulated that a question of law is sub- 
mitted to the Board for decision, and where it is asserted 
for the first time in a brief filed by counsel that the de- 
cision of such question is res adjudicata, Held, that such 
contention has no merit.—Reserve Natural Gas Company of 
Louisiana v. Commissioner, Dec. 4965 [C. C. H.], Docket 
Nos. 14185 and 17707. 

Property Exchange for an Agreement to Pay an An- 
nuity.—In John C. Moore Corporation v. Commissioner, Dec. 
5005 [C. C. H.], Docket No. 18861, there was presented 
an interesting issue as to the proper treatment, for the 
purposes of the income tax, of a transaction by which one 
acquires property in exchange for an agreement to pay an 
annuity over an indefinite period. Some of the questions 
which the opinion (Phillips) holds necessary to be kept 
in mind in reaching a conclusion are: 

“Do the annual payments represent cost of the property? 
If so, how is the cost to be determined if the property is 
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sold before the annuity contract has been performed, or, 
which is a variant of this inquiry, what cost does the prop- 
erty have for the purpose of depreciation? If the annuitant 
dies before payments have been made which equal the value 
of the property, has the purchaser realized a gain or, con- 
versely, if the payments exceed the value of the property, 
has there been a loss? Some of these questions are within 
the framed issués in this case; the others must be in mind 
in reaching our conclusion.” 

The Board held that in entering into an agreement with 
the owner of real estate to pay her an annuity as the con- 
sideration for the conveyance of such real estate, the peti- 
tioner entered upon an annuity venture upon which gain or 
loss is to be computed; that to the extent that each annual 
payment is in excess of the present value of such payment 
at the time when the annuity contract was undertaken it 
is deductible in computing income, but that where a cor- 
poration, without consideration, increases the amount of its 
obligation under an annuity contract, the additional pay- 
ment may not be deducted. Trussell and Milliken dis- 
sented. 

Statute of Limitations—A Texas corporation was dis- 
solved June 13, 1919; the statutes of that State continued 
the existence of the corporation for a period of three years 
and gave the trustees of the corporation authority for that 
period to settle the affairs of the corporation, and also pro- 
vided that the corporate existence might be longer con- 
tinued by the appointment of a receiver. No receiver was 
appointed. More than three years after the dissolution of 
the corporation, the former president of the corporation, 
who had also been one of its trustees, signed a consent on 
behalf of the dissolved corporation purporting to extend the 
period of limitation for assessment and collection of any 
tax found to be due by the corporation. Held, that such 
former officer of the corporation was without authority to 
act beyond the three year period; that the consent executed 
by him for the corporation was invalid and did not suspend 
the running of the statute of limitation. Held, further, that 
inasmuch as the deficiency was not assessed against the cor- 





Act of 1928 Compared 


Comparison of the Act of 1928 with prior acts is 
particularly important on account of the new ar- 
rangement of the Act of 1928. 


Gives Comparisons at a Glance 


Similar sections of the various laws from 1917 
to 1928, both inclusive, are arranged in pari materia 
in parallel columns. This in itself permits an im- 
mediate comparison of the many changes which 
have been made in the various acts. 


All of the Federal Income and Estate Tax Laws 
from 1909 to 1928, inclusive, with copious annota- 
tions are included, thus providing in one conven- 
ient volume all of the acts beginning with 1909 and 
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poration within five years from the date the return was 
filed, and the notice of the Commissioner’s determination 
that petitioner was liable for the deficiency of the corpora- 
tion as a transferee of its assets, was not mailed within one 
year after the expiration of the period of limitation for as- 
sessment of the tax against the corporation, the petitioner 
is not liable for the deficiency—J. C. Hunt v. Commissioner, 
Dec. 5060 [C. C. H.], Docket No. 19888. Phillips, Smith 
and Arundell dissent on the ground that the petitioner has 
by his acts estopped himself to deny that the waiver was 
valid to extend the statute. 

Tangible Property, Statutory Definition—A contract to 
purchase and sell gas was held to be “tangible property” 
as that term is defined in Section 325 (a) of the Revenue 
Acts of 1918 and 1921.—Reserve Naturel Gas Company of 
Louisiana v. Commissioner, Dec. 4965 [C. C. H.], Docket 
Nos. 14185 and 17707. 

Where a stockholder in a liquidated corporation assigns 
his portion of the liquidating dividend to another, the as- 
signee was held not a transferee of assets within the mean- 
ing of Section 280, Revenue Act of 1926. 

Petitioners held not to be in a position to question the 
constitutionality of Section 280, Revenue Act of 1926.— 
Grand Rapids National Bank v. Commissioner; Phelps-Waters 
Company v. Commissioner, Dec. 5010 [C. C. H.J], Docket 
Nos. 19327, 19419. 

Van Fossan, Green, Milliken, Lansdon, Trussell and 
Morris dissented. The principal objection in the dissenting 
opinions was to the application of the principle established 
in Hatch v. Dane, 101 U. S. 205, to tax liability of trans- 
ferees. That decision of the Supreme Court extended the 
so-called trust fund doctrine to include liability of stock- 
holders to creditors of a corporation to the extent of unpaid 
subscriptions to capital stock. 


Court Decisions 
(Continued from page 192) 

Tentative Returns—Held to Start Running of Statute of 
Limitations.—The filing of a tentative return on Form 
1031-T for the taxable year 1918 is sufficient to start the 
running of the statutory period of limitation on assessment 






















































































Dr. JosEPpH KAHN 


| In the April number of THe Nationat Income TAx MaGa- 
ZINE an article by Dr. Kahn, entitled “The Status of the 
United States Board of Tax Appeals as a Judicial Body,’ was 
published, but as a result of the failure of the photographer to 
iiproperly identify two photogrephic prints, the exceedingly re- 
‘lgrettable error was made of using, on the first page of the 
article, a photograph of Professor Benjamin Harrow, of New 
‘York, instead of that of Dr. Kahn. 
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and collection, such return amounting to more than an 
agreement for an extension of time since it was effective as 
a return for certain purposes under the statute——District 
Court of the United States, E. Dist. of So. Carolina, in 
Brandon Corporation v. John F. Jones as Collector of Internal 
Revenue for the District of South Carolina. This decision is 
contrary to the decision of the Circuit Court of Appeals, 
Fifth Circuit in Florsheim Bros. Dry Goods Co. v. U. S., 29 
Fed. (2d) 895, and to the consistent holdings of the Board 
of Tax Appeals, e.g.: Dallas Brass & Copper Co., Dec. 1279 
[C. C. H.], 3 B. T. A. 856, 864; Boston Hide & Leather Co., 
Dec. 1935 [C. C. H.], 5 B. T. A. 617; S. Walter Kaufman, 
Dec. 4636 [C. C. H.], 14 B. T. A. 602; Reliance Mfg. Co., 
Dec. gooe tC..\G. esl 7, be en eee 


Transferees, Taxation of —No return was made in a legal 
sense, as required under the Act of October 3, 1917, where 
a corporation, dissolved prior to the enactment of such 
Act, made returns for the taxable period ending June 30, 
1917, under the Acts of 1916 and of March 3, 1917, but none 
under the Act of October 3, 1917. 

Collection by a suit brought under the trust fund doctrine 
against the transferees of corporate assets more than six 
years after assessment of corporate taxes for the taxable 
period ending June 30, 1917, for which period no return 
was filed as required by the Act of October 3, 1917, assessed 
against a dissolved corporation in January, 1920 on the 
basis of an. audit by government agents, is barred under 
Section 278(d), Act of 1926. District Court decision, 
25 Fed. (2d) 746, affirmed. 

Section 280, Act of 1926, is cumulative and does not bar 
a suit brought against the transferees of corporate assets 
under the trust fund doctrine for taxes assessed against a 
dissolved corporation. District Court decision, 25 Fed. (2d) 
746, affirmed—United States Circuit Court of Appeals, 
Eighth Circuit, in United States of America v. Nelson B. 
Updike, et al., No. 8241—March 21, 1929; Nelson B. Updike, 
et al., v. United States of America, No. 8244. 


Transfers in Trust.—Property transferred in trust by a 
decedent in 1912 under a deed of trust reserving to the 
grantor powers of revocation and of appointment by will 
should be included in the gross estate of the decedent dying 
in 1921, under the rule in Reinecke v. Northern Trust Co., 
decided by the Supreme Court on January 2, 1929. (See 
NATIONAL INCOME TAx MacGaziIne, Feb., 1929, p. 70.)— 
Court of Claims of the United States in Howard M. Hanna, 
Executor of Last Will and Testament of H. Melville Hanna, 
Deceased v. United States. No. H-344. 









No loss was sustained by a taxpayer upon the transfer 
in 1917 of assets to trustees in exchange for all the cer- 
tificates of interest having a fair value equal to their par 
and less than the cost of the assets, under an agreement 
providing for the revocation of the trust with the unani- 
mous consent of the holders of all the certificates and re- 
taining in the transferor the right to purchase any cer- 
tificates sold at their book value plus 6 per cent interest 
and a bonus of 10 per cent. Any loss sustained upon the 
sale by the transferor of such certificates in which he had 
thus retained an interest, can not be measured in the same 
way as if the transferor had parted with the complete title 
to the certificates, and the evidence was held not to show 
the amount, if any, of the loss sustained. 

A petition alleging that the exchange of property for 
certificates created a deductible loss should be dismissed 
where the claim for refund alleged a deductible loss sus- 
tained in connection with the sale of the certificates, since 
the grounds for refund were not the same as those set out 
in the claim for refund—Court of Claims of the United 
States in William Volker v. The United States. No. H-310. 


Trust Funds.—Amounts set aside pursuant to a resolu- 
tion of the board of directors and stockholders of corpora- 
tion from sales of niches and vaults bv a cremation corpora- 
tion for perpetual care of such niches and vaults, sold 
under a representation that the covenant in the deed to main- 
tain the property was backed by a permanent maintenance 
fund and that a portion of the purchase price would be 
placed in such fund, the income from which fund was 
mingled with other income of the corporation and ex- 
pended for maintenance along with other funds, should 








